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 Methodology 
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frameworks from industry associations like ICMM and Minerals Council of Australia are 

evidence that corporate reputation is a key driver of sustainability and 
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and signed by elected official(s) or leaders 
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From a legal point of view, EIA and IBA are usually separate processes with different 

objectives: EIA is a governmental process that focuses on assessing and mitigating 

adverse environmental impacts, while an IBA is a negotiated agreement between a 

project proponent and First Nation or stakeholder that deals with a broader range of 

issues such as distribution of project benefits, capacity development, and collaborative 

governance in addition to mitigating environmental, social, and other impacts. In practice, 

the two processes often overlap (Fidler, 2008) and can be used together to establish then 

bind the project proponent to commitments (Galbraith et al., 2007). Linking IBAs to EIA 

can be advantageous for the communities experiencing resource development, especially 

if each process is transparent and communicative.  

Despite overlapping in practice, the relation between EIA and IBA is not well defined in 

the literature and existing discussions are predominantly case-specific (Cox, 2013). 

O’Reilly and Eacott (1999) suggest that an IBA should be signed before the EIA 

commences to ensure Indigenous people will be consulted throughout the EIA process. 

However, Caine and Krogman (2010) argue that signing an IBA before EIA is complete 

may be dangerous for the local communities, as it means agreeing to a project before 

knowing all potential impacts. Lukas-Amulung (2009) identifies a model where IBAs and 

EIA are integrated by developing a bilateral IBA-EIA coordination plan from the 

project’s outset, sharing information between both processes, and fostering IBA-EIA 

coordination, especially during implementation, monitoring, and follow-up of each 

process. Finally, Fidler (2010) proposes evaluating the relationship between industry, 

communities, and the State to better determine how the IBA and EIA processes interact. 
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Best Practices Literature 

 Introduction  

This chapter develops best practice criteria for IBAs. The chapter contains summaries of 

IBA-related literature organized into three sections: Canadian IBA related literature, 

literature based on IBA research in other developed countries, and literature pertaining to 

IBAs in less developed countries. Each summarized article includes a description of the 

best practices or recommendations from that article. The reviewed literature includes 

work by academics, project proponents, and international, national, and local scale non-

government organizations. There are a total of twenty-seven reports, guides, peer-

reviewed articles, and book chapters summarized in this chapter. The best practices from 

the articles are then integrated into a comprehensive list of best practices.  

It should be noted that this report does not distinguish between Indigenous and non-

Indigenous communities in the creation of best practices. However, all the literature that 

was reviewed to inform the best practices includes reviews of IBAs signed by an 

Indigenous community and/or is focused on providing guidance for developing 

Indigenous community IBAs. The best practices identified in this report are, therefore, 

applicable to Indigenous communities.  

 Literature Review Methods 

Literature for the review was collected using search engines and snowballing techniques. 

Google scholar and the Simon Fraser University library database were searched using the 

keywords “Impact Benefit Agreement,” “IBA,” “Indigenous,” “Aboriginal,” 

“Community Development Agreement,” “CDA,” “Negotiated Agreement,” “NA,” 

“Community Benefit Agreement,” “CBA,” “Community Development,” and 

“Evaluation” in various combinations. To collect documents that were not peer-reviewed, 

such as the International Council on Mining and Minerals (2015) and Rio Tinto (2016) 

reports, similar key terms were used to search Google. In addition, the Columbia Centre 

on Sustainable Investment’s (CCSI) directories on community guidance were consulted 

(CCSI, 2018a; 2018b). CCSI is an interdisciplinary research institution based out of 

Columbia University; it specializes in exploring and applying sustainable international 

investment ideas. The reference lists of all reviewed documents were subsequently 

consulted to identify additional related literature.  

 Best Practices for IBA Negotiation and Implementation 
in Canada 

 

O’Reilly and Eacott (1999) encapsulate the proceedings of the 1998 Aboriginal Peoples’ 

Impact and Benefits Agreement Workshop. The workshop was organized by the 
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Sosa and Keenan (2001) provide an overview of IBAs based on existing literature and 

interviews with Aboriginal IBA negotiators and members of MiningWatch Canada, an 

advocacy group that promotes safe and sustainable mineral development (MiningWatch 

Canada, 2018). Further input was provided by the Canadian Environmental Law 

Association, an environmental justice advocacy group. Recommendations are 

summarized below (Figure 3-2).  

Figure 3-2. Recommendations for IBAs  
(adapted from Sosa and Keenan 2001) 

1) Negotiation team should include community representatives and environmental, legal, and mining experts.  
2) Secure funding: the IBA should have funding provisions and the company should cover some or all costs.  
3) The community and its members should have adequate time and resources to understand mining impacts 

and create a negotiation plan prior to IBA negotiations. 
4) Establish code of conduct prior to negotiations, perhaps by signing a memorandum of understanding.  
5) 
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Figure 3-3. Negotiated Agreement evaluation framework (Dreyer, 2004) 

Moreover, Dreyer (2004) lists recommendations for creating successful IBAs (Figure 3-

4). The most important criterion for IBA success, according to Dreyer (2004), is full 

commitment from all parties throughout the agreement’s lifespan.  

Figure 3-4. Recommendations for successful IBAs  
(adapted from Dreyer, 2004) 

Process 

¶ The community should set negotiation goals before negotiations start. 
¶ Do a socio-economic baseline study and document heritage artifacts and use of the area. 
¶ Ensure IBA is understood and accepted by the community before it is signed. 
¶ Involve the community in the negotiation process.  
¶ Focus implementation efforts on the provision of benefits for community members. 
¶ Have ongoing communication between the community and the project proponent.  

Content 
Ensure the agreement contains provisions for: 

¶ employment, business, training, and advanced education opportunities; 
¶ cross-cultural training for both non-Indigenous and Indigenous employees; 
¶ a mine liaison officer in charge of Indigenous employment, training, and education;  
¶ Traditional Knowledge collection and use in project design and management; 
¶ community participation in monitoring environmental, social, and economic impacts; and 
¶ jointly managed communications and dispute resolution processes. 

Additional Recommendations 

¶ Plan for the project’s short lifespan. 
¶ Do not exaggerate the project’s economic benefits. 
¶ Prepare the community for the positive and negative socio-economic impacts of the project. 
¶ Offer community members training in transferable skills.  
¶ Create legislation that empowers Indigenous participation in major projects and their IBAs.  
¶ Provide funding for communities to participate in IBA negotiations.  

 

Gogal, Riegert, and Jamieson (2006) provide a guide to community-project proponent 

relationships for Canadian project developers. The guide informs project developers 

about what to anticipate during negotiations with Aboriginal communities, what 
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Fidler and Hitch (2007) assess the broad implications of using IBAs as a benefits 

acquisition tool: while the authors acknowledge that these agreements can be mutually 

beneficial for signatories, they question whether IBAs perpetuate injustices in the long 

term through inequality of resource distribution. Fidler and Hitch (2007) commence their 

study with a review of mineral development processes, environmental assessment, and 

IBAs. Based on their review, they develop a list of common provisions in IBAs (Table 3-

1). The researchers’ findings suggest that IBAs are primarily signed to meet the project 

developer’s needs for certainty; recognition and reconciliation of Aboriginal interests 

safeguards the project. Additionally, Fidler and Hitch (2007) argue that confidentiality 

hinders the ability of Aboriginal groups to get a fair deal through IBAs by limiting 

groups’ ability to consult and learn from past experiences. Non-confidential agreements 

benefit First Nations, so long as government support for communities remains intact.  

Table 3-1. Common IBA provisions  
(adapted from Fidler and Hitch 2007) 

Provision Objective Exemplary Clauses 

Employment Increase employment 
opportunities 

¶ Preferentially hire Aboriginal people 

¶ Recruit and retain employees for long-term 
work 

¶ Flexible schedule to accommodate traditional 
activities such as hunting 
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the relationship between the company and community fosters mutual benefits and is 

productive for both parties.  

 

Knotsch and Warda (2009) identify good practices and process for negotiation, 

development, and implementation of IBAs by reviewing Canadian IBAs. The paper stems 

from discussions with representatives of four Inuit regions and Inuit national 

organizations about community benefits, sustainability, resource development, and IBAs 

in Canada’s north. Eight practices that engender community benefits from resource 

development are identified: 
1) learn about the IBA process and negotiation from others; 
2) conduct community consultation before negotiations; 
3) involve and communicate with the entire community;  
4) have and pursue specific negotiation goals;  
5) do not allow economic development or similar goals to overshadow community well-

being;  
6) ensure negotiation principals are acceptable to all parties; 
7) continually monitor relationships; and 
8) 
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Identify how a contractual relationship with a mining company could affect community 

engagement with political, judicial, and regulatory systems. Do so as soon as possible so 

that threats, opportunities and challenges of the IBA can be prepared for.  
Focus attention on key agreement provisions 

In addition to substantive issues, such as economic benefits and project scale, focus on 

IBA process provisions, such as confidentiality and project support. Demands must not 

exceed what each party is able to offer; otherwise, it may be preferable to not have an 

agreement. 
Avoid the ‘negotiation bubble’ 

Recruit a community-based steering group to oversee negotiations and ensure community 

needs and goals are being addressed. Furthermore, have a negotiation budget that 

finances community meetings and a community representative on the negotiation team. 

Finally, a community-based social impact assessment should be conducted prior to 

negotiations.  

 

Prno, Bradshaw, and Lapierre (2010) assess IBAs by comparing outcomes to objectives 

for fourteen agreements signed in Canada’s Northwest Territories between 1996 and 

2007. All IBAs were confidential, so the general aims of IBAs established by Galbraith, 

Bradshaw, and Rutherford (2007) were used as proxy objectives: IBAs are established to 

build positive relationships between the company and community, to secure benefits for 

Aboriginal communities, to relieve capacity burdens, and to follow-up the environmental 

assessment process.  

IBAs were assesse
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¶ There should be regional limits on mining development. 

 

Siebenmorgan and Bradshaw (2011) identify best practices for IBAs by assessing 

agreements made in Northern Ontario. Their goal is to identify how IBAs can be used to 

address the unique socio-economic conditions, cultural interests, and community 

development expectations of Aboriginal signatories. To conduct this study, the 

researchers reviewed government reports, ministers’ statements, and other grey literature, 

then interviewed fourteen key informants, including chiefs, IBA negotiators, and IBA 

implementation officers, and attended an IBA practitioner workshop.  
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Rehabilitation IBA Follow-
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¶ Jointly create a protocol for community company interaction; include 
project liaisons that manage, record, and monitor all official 
communications. 

¶ Outline sanctions and penalties in case of guideline breach.  
Dispute Resolution ¶ Negotiate a dispute resolution mechanism based on principals of 

mutual respect and partnership. 

¶ The dispute resolution committee should include community and 
company members and an external mediator(s). 

¶ Clearly state actions or inactions that breach the agreement. 

¶ Develop a secondary list of actions that breach agreement in 
aggregate. 

¶ Categorize issues as either acute/emergency or as long
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¶ Establish a single point of contact. 
¶ Never let an individual discuss issues alone with the proponent: always have at least two people 

present. 
¶ Assess and employ the community’s bargaining position in negotiations. 
¶ Determine community objectives and use this to develop a strong negotiation position. 

Best practices while negotiating and reaching agreements  

¶ Define the negotiation committee and team members’ roles. 
¶ Create negotiation rules. 
¶ Form a negotiation agenda based on community goals and aspirations. 
¶ Agree on negotiation tactics and strategies. 
¶ Document all negotiations, conversations, and verbal agreements. 
¶ Pay attention to what happens between meetings. 
¶ Focus on company-community relationship building. 
¶ Craft legal provisions using legal input. 
¶ Identify options for all substantive provisions that are needed to meet community goals and 

protect community interests.  
¶ Agree on substantive provisions to maximize community benefits while minimizing costs. 
¶ Ensure the there is broad community support for the agreement; if there is not, return to the 

negotiating table. 
¶ Ratify the agreement and use the occasion to cement community-company relations. 

Best practices for implementing agreements and maintaining relationships 

¶ Establish clear goals for agreement implementation. 
¶ Build strong, culturally appropriate institutional structures for implementation. 
¶ Develop implementation plans and review them often. 
¶ Identify who is responsible for implementing various parts of the agreement. 
¶ Build in transition plans for employee turnover. 
¶ Ensure there are champions of the agreement in the community and in the company. 
¶ Negotiate resources for agreement implementation, including funds, experts, staff, and 

information. 
¶ Anticipate staffing, program, and policy needs and start to build the capacity for them. 
¶ Build in penalties and incentives and then use them to motivate action. 
¶ Develop a system for monitoring implementation of the agreement. 
¶ Build in an easy-to-use system for amending parts of the agreement that are most likely to be 

affected by changing paeementEMC  /P>
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identifies good practices for negotiating and implementing agreements that are equitable, 

in the interest of the affected communities, and promote fair sharing of benefits between 

industry and community. Data for the report comes from review of approximately 140 

agreements, in-depth case studies of a small number of those agreements, and the 

experiences of ISS and ACILC team members. Report recommendations are listed in 

Figure 3-6. 

Figure 3-6. Good practices for agreement negotiation, content, and implementation 
(adapted from ISS and ACILC, 2001) 

Negotiation phase good practice 

¶ Engage Native Title Representative Bodies early and seek their advice before and during negotiations. 
¶ Ensure the entire company, including the CEO and board, are committed to negotiations. 
¶ Do not approach negotiations with a win-lose attitude: the aim should be to find common ground 

and mutually beneficial solutions to challenges.  
¶ Ensure negotiations are held with the right people; seek advice on who these people are. 
¶ Provide clear information on the project and its impact. 
¶ Consultation should:
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¶ Engage with the local community early and thoroughly to addresses interests, concerns, and 
needs. 
¶ Support community capacity building initiatives so as to maximize community benefits: 

groups require finances, skills, and knowledge of community benefit model options to make 
an informed decision about what is best for their community.  
¶ Keep the benefit distribution process simple, flexible, and responsive to local interests. The 

community benefit scheme should be tailored to the local context. 
¶ In addition to direct benefits, indirect community benefits should be pursued. Indirect 

benefits include employing local companies and soft benefits, such as education programs, 
that continue to benefit the community even after the project is over. 

 Best Practices for IBA Negotiation and Implementation 
in Developing Countries 
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¶ Stakeholders should be involved in pre-IBA process decisions. 
¶ Planning and negotiations be participatory; promote project awareness promotion in the 

community, joint decision-making, and stakeholder ownership of project.  
¶ Vulnerable or marginalized groups should participate.  
¶ Include all stakeholders, including NGOs and government. 

Community identification recommendations 

¶ Identify communities through impact and risk-based assessment as well as self-
identification.  

¶ Qualified communities should be reviewed and adjusted periodically. 

Funding and Expenditure Requirements 

¶ Don’t make payments for community development via the government unless the fund is 
regulated. 

¶ Strategically plan and implement development expenditure to maximize community 
benefits. 

¶ Establish a community-based or private foundation to implement IBA development 
initiatives and allocate funds. Select appropriate implementation mechanism for the 
context. 

IBAs and local development plans 

¶ Nest IBA within a separate, broader development plan for the area. 
¶ Employ revenue sharing to broaden the reach of IBA benefits. 

Accountability, Transparency, and Monitoring 

¶ IBA should be monitored with appropriate metrics. 
¶ Monitoring should contribute to ongoing evaluation and improvement of the IBA and its 

content. 
¶ Information regarding IBA implementation should be disclosed. 
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The goal of the World Bank’s (2011) study is to assess the utility of IBAs as a corporate 

social responsibility tool. The study defines a good IBA as one where: the outcome is 

arrived at through fair negotiation, the communities or their representatives are engaged 

in negotiations, the outcome is formalized in a written document, the IBA’s intention is to 

create mutual obligations between parties, and the agreement includes provisions that 

address broader development objectives in addition to financial compensation. The report 

does not assess IBA implementation. 

The World Bank’s 2011 report utilizes information from secondary sources, interviews 

with professionals in the extractive sector, and case studies. First, a desktop review was 

conducted to gather information about IBAs. Interview questions were developed using 

literature review findings, and interviews were conducted with industry professionals, 

experts in IBA design and implementation from Africa, South America, Asia, and 

Australia. Subsequently, the research team reviewed several agreements. Three of these 

reviews are outlined in detail in the report.  

The document is separated into four main sections: a brief overview and history of IBAs; 

a guide to deciding which communities should partake in IBA negotiations; a discussion 

of government, company, and community capacity to create and implement IBAs; and 

information about role of stakeholders in negotiation, formation, and implementation of 

IBAs. Key findings of the report are summarized below.  

Conditions for Effective IBAs 

According to this study, the following conditions improve IBA success:  
1) the agreement process is inclusive of all stakeholders;  
2) is seen as fair and equitable by all members and representatives of communities that 

are party to the agreement; 
3) all parties are committed to the agreement and its objectives; and 
4) each party un
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¶ Pay attention to gender power imbalances and mitigate exclusion of 
women. 

Tool 3: Deal with 
challenges in the 
identification and 
recognition of 
Indigenous land rights 

1) Research the project area’s history.  
2) Work to understand the legal context around Indigenous rights in the 

area. 
3) Ask local experts and the community about traditional land rights in the 

area. These may or may not be legally recognized.  
4) Create a knowledge base to disseminate information about customary 

land ownership to staff and decision makers. Pay careful attention to 
rights that are not legally recognized, overlapping land ownership, and 
disconnected Indigenous groups who are still traditional owners of the 
land.  

Tool 4: Engage in 
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¶ Ensure engagement team includes people who speak the local 
language and women. 

¶ Conduct consultation and disseminate project information in the local 
language.  

¶ Ensure that engagement continues over time by creating an 
engagement plan and having strategies to deal with staff turnover.  
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Tool 11: Working to 
obtain consent: a 
suggested process 
across corporate 
engagement 

¶ Take all reasonable steps to secure FPIC: consent seeking process 
should be consistent with the engagement plan, there should be no 
coercion or pressure on the community, and the community should be 
fully informed abo
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relationship management; factors contributing to agreement success or failure; and 

compensation and benefit content of IBA.  

According to the RESOLVE (2015) report, successful agreements essentially provide the 

company access to the project site and a social license to operate in return for mitigating 

the project’s negative impacts and sharing project benefits with affected communities. 

During negotiations, the study recommends: 
1) ensuring that the community’s negotiator and signatory are seen as legitimate by the 

community;  
2) giving community members adequate time to interpret, understand, discuss, and 

comprehend the project and its impact; 
3) that communities utilize the tools of FPIC and the option of rejecting the agreement 

and project to protect their interests; and 
4) publicly disclosing the agreement.  

Government presence and policy were positive drivers of IBA negotiation and 

implementation success (RESOLVE, 2015). According to RESOLVE (2015), 

governments should create resource development rules that clearly outline expectations 

for consultation, revenue sharing, and company-
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¶ Projects coming out of the IBA should be prioritized by their attention to the needs of women, youth, 
and other marginalized groups so they promote broad and shared community benefits. 
¶ Do not transfer privileges to any specific individuals in the community: benefits should a target the 

whole community. 

Implementation of the community development agreement: 

¶ IBA should include a plan that outlines activities, indicators, and timelines. The plan should be 
regularly monitored and assessed. 
¶ IBA must include high fund management standards: include provisions for transparency, external 

audit
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 Best Practice Criteria 

A list of best practices for IBAs was developed from the literature review (Table 3-6). 

Recommendations from the literature were recorded and integrated into a single list to 

eliminated overlap and duplication. These recommendations are organized under eleven 

themes, forty-six sub-criteria, which are defined as best practices, and eighty-six 

indicators. Germane indicators for each sub-criterion were created in the form of 

questions, using logic and recommendations from the literature, to help apply the sub-

criteria in the evaluation. The framework was further refined during the case study 

evaluation
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1.4 IBA funds are 
managed by the 
recipient community. 

¶ Are the IBA funds 
managed by the 
recipient community? 

World Bank, 2010 
Rudolph et al., 2015 
OISL, 2016 

2. Respects local 
culture 

2.1 Project employees 
take part in cross-
cultural training. 

¶ Is there cross-cultural 
training available to 
project employees? 

¶ Is cross cultural 
training mandatory for 
all employees? 

O’Faircheallaigh, 2002 
Dreyer, 2004 
Gogal et al., 2006 
Fidler and Hitch, 2007 
CCAB, 2009 
Siebenmorgan and 
Bradshaw, 2011 
ICMM, 2015 
Loutit et al., 2016 

2.2 Traditional or 
community knowledge 
is included in the 
project design and 
management. 

¶ Is traditional 
knowledge collected or 
known by the project 
designers? 

¶ Is traditional 
knowledge used to 
design the project? 

Dreyer, 2004 
Fidler, 2010 

2.3 Employment 
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Siebenmorgan and 
Bradshaw, 2011 
World Bank, 2011 
ICMM, 2015 
RESOLVE, 2015 
OISL, 2016 
Loutit et al., 2016 

3.4 
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¶ Are there provisions 
that support 
advancement of 
community members? 

¶ Are there provisions 
that support retention 
of community 
members? 

Siebenmorgan and 
Bradshaw, 2011 
NRCan, 2014 
ICMM, 2015 
RESOLVE, 2015 
OISL, 2016 
Loutit et al., 2016 

7. Is comprehensive 7.1 The IBA addresses 
all project phases: 
construction, 
operation, and closure 
and reclamation. 

¶ Does the IBA address 
the construction, 
operation, closure, and 
reclamation phases of 
the project? 

¶ Is there a closure and 
remediation plan? 

¶ Are parties jointly 
responsible for the 
creation and 
implementation of the 
closure and 
remediation plan? 

Fidler, 2010 
Siebenmorgan and 
Bradshaw, 2011 
NRCan, 2014 
ICMM, 2015 
RESOLVE, 2015 
Loutit et al., 2016 
 

7.2 The IBA includes 
employment, business 
contracting, training 
and education, 
financial, cultural, and 
environmental 
provisions. 

¶ Are there provisions 
addressing the 
following:  

Employment? 
Business contracting? 
Capacity building, training 

and education? 
Environment? 
Finances? 
Culture? 
Community development? 

Dreyer, 2004 
CCAB, 2009 
Knotsch and Warda, 
2009 
Prno et al., 2010 
Siebenmorgan and 
Bradshaw, 2011 
NRCan, 2014 
ICMM, 2015 
Rudolph et al., 2015 
Loutit et al., 2016 
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World Bank, 2010 
Siebenmorgan and 
Bradshaw, 2011 
Rio Tinto, 2016 
OISL, 2016 
Loutit et al., 2016 

8.2 The IBA is a legally 
binding document. 

¶ Is the IBA legally 
binding on the 
signatories? 

Oxfam Australia, 2010 
OISL, 2016 

8.3 The IBA is jointly 
governed with a clearly 
outlined framework.  

¶ Is there a clear IBA 
governance structure? 

¶ Is the IBA jointly 
governed? 

ISS and ACILC, 2001 
Fidler, 2010 
World Bank, 2010 
World Bank, 2011 
Loutit et al., 2016 

8.4 The IBA’s provisions 
have measurable 
targets. 

¶ Do the following 
provisions have 
measurable targets: 

Employment; 
Business contracting; 
Environmental protection; 
Cultural protection; 
Finances;  
Training and education; 

and 
Community development? 

Fidler and Hitch, 2007 
World Bank, 2010 

8.5 There are penalties 
for non-compliance 
with the IBA. 

¶ Are there penalties for 
non-compliance with 
the IBA? 

ISS and ACILC, 2001 
Gordon Foundation, 
2010 
Prno et al., 2010 
Loutit et al., 2016 

9. Is implemented 9.1 Each provision is 
included in an 
implementation plan. 

¶ Are the following 
provisions included in 
an implementation 
plan: Employment 
provisions; Contracting 
provisions; Training 
and education 
provisions; Community 
development 
provisions? 

O’Reilly and Eacott, 
1999 
ISS and ACILC, 2001 
O’Faircheallaigh, 2003 
Gordon Foundation, 
2010 
Siebenmorgan and 
Bradshaw, 2011 
RESOLVE, 2015 
OISL, 2016 
Loutit et al., 2016 

9.2 There is funding for 
IBA implementation. 

¶ Is there funding to 
implement 
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Case Study Context 

 Case Study Evaluation 

The framework described in chapter 3 is used to evaluate a Canadian IBA case study. 

Baffinland’s Mary River Project on Baffin Island in Nunavut was selected because the 

project is in operation and therefore there is evidence on how the IBA is working, the 

IBA is relatively recent, and most of the information on the IBA and the project 

necessary to complete the evaluation are in the public realm. As with in case study, it is 

important to emphasize the findings from this evaluation may not be applicable to other 

cases because of unique features. For example, this case study has some specific 

characteristics including having a well-defined governance structure of duly elected 

representation that existed before this project, a relatively self-contained low-density 

population, and a mandatory obligation to prepare an IBA under Nunavut law (Nunavut 

Land Claims Agreement (NLCA), s. 26.2.1).  

 Canadian Legal Context  

IBAs are de facto mandatory, but not legislatively required in most of Canada (O'Reilly 

& Eacott, 1999; Sosa & Keenan, 2001). Notable exceptions are Nunavut, where IBAs are 

mandatory on Inuit-owned land (Bowes-Lyon et al., 2009; NLCA, s. 26.2.1) and the 

Northwest Territories (NWT), where benefits must be negotiated for oil and gas 

development (Oil and Gas Operations Act, S.N.W.T. 2014, s. 17) and a participation 

agreement must be signed before development on Inuvialuit land (Inuvialuit Final 

Agreement, s. 10). That said, while there is a legal requirement for the Crown to consult 

and accommodate Aboriginal interests in Canada, this requirement does not extend to 

industry outside of the exceptions noted above, and, in fact, cannot be replaced by 

industry consultation and accommodation of Aboriginal peoples (Lawson Lundell LLP, 

2005; Haida Nation v. British Columbia, 2004). However, the legal implications of 

inadequate consultation combined with augmented community empowerment and 

burgeoning international standard of FPIC (Rodhouse & Vanclay, 2016) mean that there 

is an incentive for industry to ensure Aboriginal interests are accommodated prior to 

resource extraction. The rise of IBA prevalence in parts of Canada where they are not 

legislatively required may be an outcome of this.  

 

The Royal Proclamation, 1763 was the first legislative acknowledgement of what is now 

called Aboriginal title in Canada: Aboriginal peoples hold title through the use and 

occupancy of the land. The Constitution Act, 1867, s 91(24), put “Indians and the lands 

reserved for the Indians” under the jurisdiction of the Federal Government. Subsequently, 

the Constitution Act, 1982 recognized and affirmed Aboriginal and treaty rights and 

became the basis of the duty to consult. Section 35(1) of The Constitution Act, 1982 

affirms responsibility of governments in Canada to Aboriginal peoples. If Aboriginal 
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promote and enforce Inuit interests (White, 2009). The Nunavut Government and NTI 

outline their relationship and responsibilities to one another in the Clyde River Protocol 

(White, 2009).  
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seven days after submission (NLCA, s. 26.8
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2017). NIRB’s project review process and the IBA process occur simultaneously in 

Nunavut. 

 
Figure 4-4. Project review process in Nunavut  

(adapted from Williams, 2015) 

If the project requires NIRB monitoring, the term and conditions of this monitoring will 

be in the Project Certificate, the screening decision, or any Nunavut Water Board 

approvals (NIRB, 2017). Monitoring, according to the NIRB (2017), aims to measure the 

project’s environmental and socioeconomic effects on the Nunavut Settlement Area, to 

assess whether the project’s resource use and land use adhere to terms and conditions, to 

gather baseline information so that terms and conditions of land and resource use 

approvals can be enforced, and to assess whether actual impacts are the same as predicted 

impacts. 

 

Water in Nunavut is protected, managed, and regulated by the Nunavut Water Board 

(NWB) (NWB, 2017a). Following NIRB and INAC approval of a project’s EIS, the 

proponent may be required to apply to the NWB for authorized use or for one or more 

Type A or Type B water licenses (NWB, 2017b; Figures 4-5; 4-6). According to the 

Nunavut Waters and Nunavut Surface Rights Tribunal Act (SC 2002, c 10, Sch. 2), 

activities utilizing less than 50m3 of water per day require authorized use but no license, 

activities that require between 50m3 and 300m3 of water per day must apply for a Type B 

license, and activities that use more than 300m3 of water daily require a Type A water 

license. Acquiring a Type A water license requires extensive public review so that those 

who will be affected by a project’s water use understand the project’s water requirements 

Phase 1

•Project is scoped

•Environmental impact statement (EIS) guidelines are drafted for project 

•Environmental and socioeconomic impacts are identified

•Valued ecosystem components and valued socioeconomic components are selected

•Input about guidelines is collected from public, governments, Inuit organizations, and proponent

•Final EIS guidelines are submitted to the proponent

Phase 2

•Proponent creates and submits draft EIS

•Interested parties provide input on draft EIS and issue Information Requests to company 

•Governments and Inuit organizations provide formal input

•Draft EIS undergoes a technical review, including a technical meeting that is open to the public

•Issues and concerns that should be addressed in the final EIS are identified

Phase 3
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Figure 4-6. Type B process (NWB, 2017b) 

 The Qikiqtani Inuit Organization and Impacted 
Communities 

 

Baffin Regional Inuit Association, QIA’s predecessor, was formed in 1975 (Baffinland, 

2012b). The QIA was founded in 1996 and became a registered Inuit society in 1997 

(Baffinland, 2012b). QIA is a non-profit land claim and community organization that 

aims to protect and promote Inuit rights and values (Baffinland, 2012b; Williams, 2015). 

The association represents over 14,000 Inuit from thirteen communities in the Qikiqtani, 

or Baffin, region (QIA, 2017a). These communities are in the high arctic, Baffin Island, 

and the Belcher Islands (QIA, 2017a; Figure 4-7).  

 
Figure 4-7. Communities represented by the QIA (QIA, 2016) 
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The MRP site contains an estimated 350 million tons of iron ore (Baffinland, 2014b; 
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2005 Baseline assessments and studies about the project start (Baffinland, 
2014b) 

March 30, 2008 Baffinland submits a development proposal for the MRP to the NIRB 
(Williams, 2015) 

April 30, 2008 NIRB receives confirmation that the project adheres to the North Baffin 
Regional Land Use Plan (Williams, 2015) 

September 15, 2008 NTI and Baffinland sign exploration agreement for the parcel that would 
later host the Mary River Project (NTI, 2008) 

February 11, 2009 Minister of AANDAC communicates that the MRP should go through the 
NIRB’s
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 Mary River Project Phase 2 

Changes to the MRP were submitted as part of a phase 2 project proposal in 2014. In 

April 2015, the new proposal, which included the need for ice breakers, was originally 

determined to not be in compliance with the North Baffin Regional Land Use Plan (NWT 

and Nunavut Chamber of Mines, 2015c). However, exception was given by the Minister 

of INAC, and on July 14, 2015, MRP phase 2 was given approval to go through the 

impact assessment process (Baffinland, 2015a; NWT and Nunavut Chamber of Mines, 

2015c). On February 3, 2017, the initial phase 2 proposal was submitted (Baffinland, 

2017). Phase 2 is currently moving through Nunavut’s regulatory process for major 

projects (Bell, 2017). Baffinland held informational sessions in all five North Baffin 

Island Communities in May and June of 2017 (Leite, 2017). As this proposal is a 

departure from the original MRP proposal, the QIA plans to reopen the IBA for 

renegotiation if phase 2 is accepted by the NIRB (Ducharme, 2015).  
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the communities’ direct control. Sub-criterion 1.2 is not scored because the extent that 

vulnerable groups participated in the IBA negotiation process is not delineated in any of 

the reviewed documents and is therefore unknown.  

Table 5-1. Evaluation of the criterion that the IBA is empowering 
Sub-criteria  Indicators Assessment Deficiencies Rank 

1.1 Every 
affected 
community is a 
participant in 
the IBA-making 
process. 

¶ Were communities 
with legal rights at or 
around the project 
site consulted? 

¶ Were communities 
with unrecognized 
legal rights at or 
around the project 
site consulted? 

¶ Were communities 
who may experience 
downstream effects of 
the project consulted? 

The five closest 
communities are 
represented the QIA, 
who is party to the IBA. 
Each community has a 
community director who 
sits on the QIA board of 
directors. The QIA 
represents other 
communities and Inuit in 
the high arctic and on 
Baffin Island.  

None Met 

1.2 Vulnerable 
and 
marginalized 
groups are 
included in the 
IBA-making 
process. 

¶ Were any women, 
youth, or elder groups 
included in the IBA-
making process? 

¶ Was the IBA 
negotiator / 
negotiation team 
representative of 
marginalized interests 
(i.e. did the team 
include people from 
marginalized groups 
or was the team 
elected in a 
collaborative or 
democratic way)? 

The QIA’s social policy is 
to include as many 
people as possible in any 
complex decision 
making. A youth and 
elders from each 
community must attend 
the annual project 
review forum.  

The extent to 
which 
vulnerable 
groups were 
given the 
opportunity 
to participate 
during 
negotiations 
is unknown. 

Unknown 

1.3 Community 
sovereignty is 
maintained. 

¶ Does the community 
relinquish any rights, 
such as governance or 
land monitoring 
powers, in the IBA? 

No rights were 
relinquished in the IBA. 

None Met 

1.4 IBA funds 
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and Start Up Fund. IBA 
payments go from 
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requirements are met. 
In addition, Baffinland 
employs elders to 
teach Inuktitut and 
other traditional skills 
and crafts, as well as 
help Inuit transition 
into working at the 
mine (NWT and 
Nunavut Chamber of 
Mines, 2014c). 
Employees are able to 
hunt and trap on-site 
during their leisure 
time (JPCS, 2018). 

 Has Broad Commitment 

The third evaluation criterion is that the parties are strongly committed to the IBA. This 

criterion comprises six sub-criteria and seven indicators (Table 5-3). The evaluation 

indicates that all four evaluated sub-criteria are met. The QIA is seen as legitimate by the 

impacted communities and the communities are committed to the agreement, thereby 

meeting sub-criterion 3.3. The sub-criterion about company commitment to the IBA (3.4) 

is met by Baffinland’s presence on MRP IBA government boards. The other two sub-

criteria – clear IBA role (3.5) and no government abdication of responsibilities (3.6) – are 

met by the clear IBA guidelines in the NLCA (3.5) and the fact that neither the Canadian 

nor Nunavut governments have decreased funding to the five North Baffin Island 

Communities (3.6). Two sub-criteria could not be evaluated due to lack of information. 

Table 5-3. Evaluation of the criterion that the IBA has broad commitment 
Sub-criteria Indicators Assessment Deficiency Rank 

3.1 The IBA is 
negotiated in 
good faith.  

¶ Is there a signed 
good faith 
agreement or 
clause in IBA? 

An agreement clause 
states that parties must 
act in good faith in 
dealings with each 
other. 

Unknown 
whether this 
occurs in 
reality. 

Unknown 

3.2 The 
community-
company 
relationship is 
trusting and is 
maintained. 

¶ Do both the 
community and the 
company see the 
other party as 
trustworthy? 

¶ Is there regular 
face-to-face 
interaction 
between company 
employees and 
community 
members? 

There is a yearly forum 
attended by Baffinland, 
QIA, community 
members, and the 
public. 

It is unknown 
whether the 
parties see each 
other as 
trustworthy. 

Unknown 

3.3 The 
community’s 
negotiator and 
IBA decision 

¶ Is the community’s 
negotiator and IBA 
decision maker 
selected in a 

The IBA must be 
approved by the QIA 
board before signed. 
The board has an 

None Met 
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maker is seen as 
legitimate by the 
community. 

culturally legitimate 
way? 

elected representative 
from each impacted 
community. 

3.4 The company 
is committed to 
the agreement’s 
success. 

¶ Are employees, 
including upper-
level employees, 
committed to and 
engaged with the 
IBA? 

The Baffinland 
president is on the 
executive committee 
that governs the MRP 
IBA.  

None Met 

3.5 The role of an 
IBA in the project 
approval process 
is clear.  

¶ Is project approval 
contingent on 
concluding an IBA 
with the impacted 
community? 

No major project may 
commence before an 
IBA is signed under 
article 26.8 of the 
Nunavut Land Claims 
Act. 

None Met 

3.6 The IBA does 
not replace 
government’s 
role in supporting 
the community. 

¶ Does the IBA affect 
governmental 
support of the 
community in any 
way? 

Federal per capita 
spending in Nunavut 
continues to increase 
(Department of 
Finances Canada, 2017) 
and there is no 
indication that 
territorial 
government’s 
allocation of funds to 
relevant communities 
has changed since 
construction of the 
MRP (Government of 
Nunavut, 2017).  

None Met 

 Has Open Communication 

The fourth evaluation criterion is that IBAs foster open communication. This criterion has 

four sub-criteria measured using eight indicators (Table 5-4). Two sub-criteria (4.2 and 

4.3) are met, one (4.4) is largely met, and one (4.1) is partially met. The sub-criteria 

regarding publically available documents (4.2) and regular communication between 

signatories (4.3) are met because the MRP’s memorandum of understanding, IBA, and 

monitoring reports are publicly available; and there are yearly forums, which are attended 

by both IBA signatories and the public. Regarding sub-criterion 4.4, the IBA is governed 
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Table 5-5. Evaluation of the criterion that the IBA builds capacity 
Sub-criteria Indicators Assessment Deficiencies Rank 

5.1 The IBA has 
provisions to 
organize and fund 
capacity building 
initiatives. 

¶ Is there a job training 
provision? 

¶ Is there a governance 
capacity supporting 
provision? 

¶ Is there an education 
provision? 

¶ Is there a business 
development 
provision? 

¶ Is there a community 
development 
provision? 

There are provisions 
supporting job training, 
governance capacity 
building, education, business 
development, and 
community development. 

None Met 

5.2 There is a 
dedicated person in 
charge of 
employment and 
training of the local 
community. 

¶ Is there a dedicated 
person in charge of 
employment and 
training of the local 
community? 

There are two Inuit 
Employment and Training 
Coordinators: one based at 
Baffinland and one at QIA.  

None Met 

5.3 Capacity 
building provisions 
should be locally 
available. 

¶ Are job training and 
capacity building 
initiatives located 
within the 
community(s)? 

Training programs are 
offered in Nunavut (Arctic 
College, for example), and 
Baffinland supports local 
community education 
through donations. Some job 
training is, has been, and will 
continue to 

continue to 
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effectively 
participate in the 
IBA-making process. 

participate in the IBA-
making process? 
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6.2 Financial 
benefits are scaled 
to total project 
profitability. 

¶ Are financial 
benefits 
proportional to 
project benefits? 

¶ Are financial 
benefits 
connected to 
project output? 

The QIA receives 1.19% 
of net sales revenue 
from the MRP, from 
which the advanced 
payments and 
extension payments 
can be deducted. If 
additional impacts are 
identified, more 
compensation may be 
negotiated.  

The royalty is a 
small portion 
of total project 
benefits.  

Partially 
Met 

6.3 Financial 
benefits are 
delivered to suit 
community needs. 

¶ Is the financial 
benefit delivery 
method a mix of 
fixed and variable 
cash payouts? 

Payments are fixed 
prior to construction 
and royalty-
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Island (see MRP IBA, 
2013, s. 6.11 for more 
information). Contracts 
are unbundled to make 
them more accessible 
to North Baffin and 
Inuit firms. Inuit owned 
businesses have been 
awarded contracts, 
including air transport 
and sealift construction 
(NWT and Nunavut 
Chamber of Mines, 
2013). Moreover, there 
is an Inuit Procurement 
and Contracting 
Strategy. 
In 2017, 18 contracts 
with a total value of 
$387.3 million were 
awarded to Inuit 
owned firms and joint 
ventures (JPCS, 2018). 

6.5 Community 
members are 
preferentially 
hired. 

¶ Are there 
provisions that 
support hiring 
community 
members? 

¶ Are there 
provisions that 
support 
advancement of 
community 
members? 

¶ Are there 
provisions that 
support retention 
of community 
members? 

Yes, there are 
provisions that support 
hiring, advancement, 
and retention of local 
Inuit workers. In 2017, 
North Baffin Inuit 
worked 9.6% of total 
hours worked on the 
MRP, and Iqaluit Inuit 
worked 3.5% of total 
hours; 13.9% of MRP 
employees and 
contractor employees 
are Inuit, which is a 
decrease since the high 
of 20.3% in 2013 (JPCS, 
2018). Employment 
numbers are lower 
than anticipated, some 
Inuit promotions occur, 
and turnover rate for 
Inuit is 6% higher than 
for non-Inuit. There is 
an Inuit human 
resources strategy.  

Minimum Inuit 
employment 
goal is 25%, so 
not being 
achieved and 
there is high 
Inuit turnover 
rate. However, 
the Inuit 
human 
resources 
strategy is 
aimed at 
addressing this 
deficiency.  

Largely met 

 Is Comprehensive 

The seventh evaluation criterion is that the IBA is comprehensive. This criterion 

comprises three sub-criteria and four indicators (Table 5-7). One sub-criterion regarding 
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the breadth of IBA provisions (7.2) is met. Sub-criterion 7.1, which deals with addressing 

all phases of the project, is only partially met because the MRP IBA is valid until project 

termination and does not address closure or reclamation. The final sub-criterion (7.3) that 

specifies the need for a complementary community development plan is largely met: a 

development plan exists for the area, but funding for the 
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monitor the project 
and the IBA. 

¶ Is the company 
involved in 
monitoring? 

provisions in the IBA 
and through the 
Mary River socio-
economic monitoring 
working group (JPCS, 
2018). 

10.3 A baseline 
assessment of the 
environmental, 
cultural, and 
socioeconomic 
conditions of the 
community is 
conducted. 

¶ Is there a baseline 
environmental 
assessment? 

¶ Is there a baseline 
socioeconomic 
assessment? 

¶ Is there a baseline 
cultural 
assessment? 

¶ Is the community 
involved in all the 
baseline 
assessments? 

A baseline 
assessment was 
released in 2010 
(Baffinland, 2010). 
The baseline does 
not assess state of 
culture in the area.  

Baseline 
assessment 
does not 
include state of 
culture and no 
indication of 
methodology 
or community 
involvement.  

Partially 
met 

10.4 There is 
adequate funding 
for monitoring. 

¶ Does the IBA 
include a provision 
to fund project and 
IBA monitoring? 

There is funding for 
all monitoring 
provisions and for 
the executivt. the executihe execut
q
387 Tmo/F7 10 Tf
1 0 0. 
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prior to and during IBA conclusion and 
implementation. 
5.6 The community is given adequate time, 
resources, and information to effectively 
participate in the IBA-making process.  

Met 3 

6) Is equitable 

6.1 No community member is worse off as 
a result of the project 

Unknown - 

6.2 Financial benefits are scaled to total 
project profitability 

Partially 
met 

1 

6.3 Financial benefits are delivered to suit 
community needs 

Partially 
met 

1 

6.4 Contracts are designed for, and favour, 
local businesses 

Met 3 
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Table 6-1. Summary of Best Practices from Literature 

Article Criteria 

From Canada 1 2 3 4 5 6 7 8 9 10 11 

O’Reilly and Eacott, 1999 x  x x x  x x x x x 

Sosa and Keenan, 2001 x  x x x   x x   

Dreyer, 2004
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In the end, IBAs are a tool that can help achieve equitable benefit sharing, acquire a 

SLTO, and achieve FPIC; accomplishing these purposes should be the central focus of 

Impact Benefit Agreements.  
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