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Property is a crucial means by which space is made, and remade. This is powerfully evident in settler societies, such
as British Columbia, Canada. To understand the work that property does requires us to attend to the manner in
which it is entangled in and constitutive of a multitude of relations (ethical, practical, historical, semantic and so



legal practice in the performance of property. As
Annalise Riles notes, legal practice

is not a flourish or a detour; it is a very serious thing. The
legal techniques at work in doing state work are real. They
are consequential. (2011, 89)

As we shall see, particular legal forms – notably fee
simple – are indeed consequential. But they are not
given, but depend on complex and often surprisingly
slippery enactments. Third, in thinking of these per-
formances, I develop the concept of legal bracketing,
understood as the attempt to stabilise law’s fluid
meanings through the creation of sharp boundaries.

Mymore immediate goal is to explore the potential of
such a performative treatment of law’s technical brac-
keting in making sense of the largely undocumented
‘status of lands’ question, central to a modern-day treaty
process in British Columbia, begun in 1993, involving
many First Nations and the provincial and federal state
(as legal actors, these are referred to as the federal and
provincial Crowns1), with negotiations occurring at
multiple negotiation tables. The treaty process is a
crucialmoment in a long postcolonial struggle over socio-
spatial justice. The purpose ofmodern-day treaties, as far
as the state is concerned, is to reconcile Crown sover-
eignty and title with un-extinguished Aboriginal title
(McKee 2000; Pennikett 2006). Property, it seems, is the
central catalyst for the treaty process. But it is also an
outcome that returns us to legal technicalities. A First
Nation treaty signatory will receive a much-reduced
portion of its traditional territory as ‘treaty settlement
land’. The highly controversial question at the core of this
paper thenbecomes: howwill theFirstNation collectively
hold its land? The Crown, as we shall see, has been
unwavering in its insistence that this land will be held as a
form of ‘fee simple’. Yet many First Nations negotiators
have challenged this. The treaty process, I suggest, is not
only an allocational struggle over who gets property, but
also an ontological contest over what property is. I
provide more detail, elsewhere (Blomley forthcoming a),
on the ways in which First Nations negotiators attempt to
destabilise, or work around and through fee simple. My
focus here is on the performative work of the Crown, as it
struggles to detach fee simple from its colonial entangle-
ments.

I draw on several sources of data. Other than media
sources and grey literature, I am fortunate to have
access to a rich archive of unpublished documents
concerning the status of lands question compiled by the
Hul’qumi’num Treaty Group,2 covering the period from
c. 2000, when the fee simple issue became controversial,
to the present day. It was negotiators at Hul’qumi’num
who first pointed me to the status of lands question,
suggesting that it was useful to them to have the story
told, and subjected to analysis by someone outside the
process. Prompted by this suggestion, over the period

2000–2013 I interviewed 18 key informants either
directly involved in treaty negotiations or serving as
advisors and analysts for individual First Nations, or the
federal or provincial Crown. My focus has been
squarely on these elite nomospheric technicians (Del-
aney 2010) on both sides, rather than individual
members of First Nations communities. While this
number may seem relatively modest, it should be noted



(Callon 1998b, 249). The performance of a play entails
a careful framing, for example, but it would not succeed
were it not for a whole set of prior expectations about
what it is to watch a play. While a bracket in a sentence
temporarily cuts the flow, it still relies on the text as a
whole for its meaning. Similarly, the exchange of
property may require a legal contract that carves out
a sanitised space for the exchange of certain goods and
services. Yet this frame presupposes and relies on a
legal regime of courts, cultural expectations about
property, and so on, outside the bracket.

It is tempting to characterise bracketing as a form of
‘simplification’ or ‘reduction’. But this would be mis-
leading for several reasons. Most immediately, as
noted, the relationship between the inside and outside
of a bracket is a complex one. As individuated units, the
subjects and objects of property are not free floating.
Indeed, they are meaningless unless inserted into dense
external networks of record keeping, registration and
commerce, as well as circuits of ideology, practice,
materials and so on. Second, simplification implies that
bracketing is easy. But it is far from guaranteed. To
draw and to maintain any boundary, whether meta-
phoric or real, requires considerable investments of
energy and time (Blomley 2008 2011; Prudham 2008).
Framing is never a given, but is always a conditional
and often hard-won achievement. Third, it is tempting
to assume that bracketing entails an attempt to carve
out a virtual reality from the real world. But to frame is
not to engage in a Polanyian disembedding, a separa-
tion of law or market from culture, but a strategic
reformatting. Society is not the (real) context, from
which the (virtual) frame has been extracted. Rather,
the bracket seeks to arrange a set of relations,
foregrounding some and bracketing others. It should
be assessed not by its ‘truth’, but by its success in
sustaining its framing. Dominant framings of property
can work very well within particular settings, despite
their exclusion of certain relationships. This is partic-
ularly so, when we note their performative role in
making a world in which they can become successful
(Blomley 2013 2014; Mitchell 1988 2002).

Bracketing is often relatively routine and bureau-
cratic, and thus can appear as a rather apolitical
business. But as property is relational, to frame or re-
entangle property is to cut, foreground or efface some
of its networks. Frames may thus become political
battle lines (Slater 2002). Foundational conflicts, such
as the present case, concerning indigenous title, offer
an invaluable window into this ontological conflict, and
the spaces that are performed and fought over there
(cf. Sawyer 2004).

Bracketing is a generalised human practice, but we
can anticipate that it will work in distinctive ways in law.
One particularly important (and rarely reflected on)
technology for legal bracketing is categorisation. The

category provides legal technicians with a tool for the
apprehension of reality, the identification of problems
and their resolution, and an instrument through which
to think, such that ‘the primacy of categorization in
legal reasoning would be hard to overestimate’ (Ham-
ilton 2002, 116). Just as the territory does more than
delineate an already existent set of distinctions, but
helps make those distinctions stable and real, so
categories help constitute and stabilise the world
(Abbott 1995; Lakoff 1987). Sameness, put another
way ‘is not a quantity which can be recognized in things
themselves – it is conferred upon elements within a
coherent scheme’ (Douglas 1986, 59). Categories in
general (and legal categories in particular, given their
performative force) are thus far from disinterested. The
prevalence of certain categorical containers (‘contract’,
‘public/private’, ‘no trespassers’) and the unavailability
of others (‘commons’, etc.) does powerful political
work. Put bluntly, not everyone has the power to
categorise and have such categories taken up in the
world. The effect is to create and sustain gradients of
power (Bowker and Star 1999).

Common law property is highly categorical. It can be
held as various types of estate, broadly divided into
freehold and leasehold. Fee simple is a form of
freehold estate (distinguished from the fee tail, abol-
ished by statute in Canada, and the life estate). The
category of fee simple has a reassuring solidity to it
within the common law world, connoting certainty,
security and fixity. It is the highest and purest form of
property, it seems, central to the reassuring story that
we tell ourselves, whereby certainty of title begets
security, which ushers in improvement and investment.
Yet this solidity should be thought of, I suggest, not as a
function of the stable essence of ‘fee simple’ itself, but
as a contingent effect, produced through a pre-emptive
disambiguation. As we shall see, it risks sticky entan-
glements with culture, history and practice. Indeed,
rather than a coherent system, many scholars characte-
rise English land law as the haphazard product of
hundreds of individual decisions resolving particular
conflicts over rights and obligations in a particular plot
of land (Henderson et al. 2000). Fee simple, for some,
is ambiguous and uncertain (Gray 1991; Hohfeld 1917),
or historically fluid (Vandevelde 1980). That fee simple
appears simple, I suggest, must be thought of as a
conditional achievement, dependent on a hard-won
and conditional bracketing of many of the messy
relations that entangle it.

Bracketing property in British Columbia

The nature and import of this hopefully becomes
clearer through an example. I may imagine myself as a
property ‘owner’ but, technically speaking, I am a
tenant seized of an estate in fee simple. Resident in
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a common law jurisdiction, as a Canadian I hold land
‘of’ the Crown, which retains the underlying title,
allocating me an ‘estate’ (that is, an interest over time).
‘Fee’ describes the status of the estate as freehold, and
capable of being inherited. The word ‘simple’ denotes
that there is no restriction as to whom the estate may
be passed on to. The doctrines of tenure and estate that
govern ‘my’ property are of the greatest antiquity,
deriving from early feudal English law, and variously
taken up in the common law world. As such, fee simple
is a form of mobile indigenous law: through British
colonialism, it has become a global localism. Its
apparent universality is perhaps ‘more symptomatic of
the widespread imposition of western forms of land
title that accompanied colonization, than any inherent
“quality” to such landholding arrangements’ (Godden
and Tehan 2010, 8).

The performance of fee simple is hard to see for
most of us, given its routinised form. The legal fiction
of Crown title might offend a republican, but seems
little more than a dusty vestige. Encoded in surveys,
confirmed in land registries, transferred through land
markets and materialised in everyday landscapes of
urban subdivisions, fee simple takes on a quiet, habitual
quality. The integrity of the ‘cadastral fabric’, as one
British Columbia Land Surveyor puts it, ensures a
geography of property that is ‘simple, secure, trans-
parent, [and] guaranteed’, ensuring that ‘BC prop-
erty owners sleep soundly at night’ (Beddoes 2008,
22, 26).

But fee simple and its sleep-inducing certainties are
only possible in a settler society to the extent that a set
of prior entitlements and geographies were, and
continue to be, erased and ignored. The establishment
of new forms of property was, and is, prosecuted
through ‘lawfare: the effort to conquer and control
indigenous peoples by the coercive use of legal means’
(Comaroff 2001, 306; original emphasis). In remarkably
short order, the land that became British Columbia was
emptied, to be refilled with white legal fictions and
magic (Allen 2008). Most importantly, the land was
taken up by the Crown, which can then make it
available to liberal subjects such as myself, mostly
through forms such as fee simple. To do so entails the
remaking of human geographies, through the inter-
locking spatial forms of the land survey, and the native
reserve, all of them sustained by the mobilisation of
state violence, actual or implied (Blomley 2003; Harris
2002). For First Nations, the spatial grid that materia-
lised property’s forms and violences becomes the ‘most
pervasive disciplinary technology of all’ (Harris 2004,
178). Yet this is not just a story of ‘property’, in general,
but of English common law legal forms, as Harris
(2004) notes, imbued with particular cultural inflec-
tions and expectations. While, as he argues, some of
this relates to a Blackstonian celebration of the

conjunction of liberty and individual property, I would
also wish to underscore the spectre of the Crown, which
underpins a colonial fee simple.

Dispossession, like settlement, is never complete,
but remains dependent on continued enactments.
Similarly, for over a century, the provincial government
in British Columbia bracketed property through the
claim that at contact the land was effectively un-owned
and, as such, treaties with aboriginal peoples were not
required. Since settlement, indigenous communities
have resisted such claims, through challenges to reserve
allocations, a refusal to allow access to land surveyors,
and the assertion of indigenous rights to land and self-
government (Tennant 1990). Such claims were long
rebutted by the Province: Premier William Smithe,
meeting with chiefs of the Nisga’a and the Tsimshian in
1887, insisted that ‘the land all belongs to the Queen’
(quoted in McKee 2000, 24).

The full story of the ‘land question’, as it became
known, rather modestly, is one that I cannot do justice
to here. Suffice it to say that the 1970s and 1980s saw
an intensification of resistance, with the assertion of
indigenous legal geographies on the ground (Blomley
1994) and in the courtroom (Sparke 1998). Initiated by
Calder (1973),4 the judiciary began slowly to recognise
some form of un-ceded indigenous interest to the land
that is now British Columbia, known as ‘Aboriginal
title’. This is not, it should be made clear, a recognition



such entanglements. However, lingering uncertainties
remain, creating a colonial ‘edge politics’, cross cut by
‘ambivalence, uncertainty, change, overlap, and inter-
action’ (Howitt 2001, 237).

This edge politics continues to unfold at multiple
sites across the province, including court rooms and
logging roads (Blomley 1996). The treaty process is one



For the Crown, fee simple is a technical device that
allows for a First Nation to interact with a larger world.
However, fee simple could be said to do more than this.
It has become, as Latour would put it (1987), an
immutable mobile that allows for comparison and
calculation. As a representational device, it can be
detached from a particular site, and put into circulation
in a wider capitalist network. These commercial
entanglements, of course, are an essential dimension
to the dominant framing of fee simple. However, for
some First Nations the effect is to individualise the
irreducibly collective, and to turn place into space
(Woolford 2011):

the collective, inalienable property relation to these places is
REPLACED by the individual. In this simple categorization,
we complete the social transformation of the collective to
the individual – we complete the assimilation project itself,
obliterating older collective forms of relating to each other
(vis-�a-vis land in this case) and sprouting individualism and
the central mode of social relations. This is the western
colonial project in its full form.9

Re-bracketing fee simple

So fee ‘simple’ is anything but, insist many First
Nations negotiators. As such, they engage in a form of
categorical politics, resisting and denaturalising fee
simple, and opening up and attempting to stabilise
alternative frames. This is a sociotechnical politics,
fought within and around property’s categories and
ordering frames. Yet it also has a powerfully destabil-
ising potential, opening up and remaking the space of
reconciliation, and resisting the ‘epistemic injustices’
(Fricker 2007) of dominant categorical forms. My
focus here is on the ways in which, in response to these
re-entanglements, the Crown seeks to re-bracket fee
simple as ‘simple’. In sum, the first move is to establish
a category into which indigenous property must be
located. In effect, as we shall see, the Crown builds a
categorical bracket with sharp, restrictive boundaries.
As a result, alternatives become hard or simply
unavailable for thought. But the Crown also seeks to
bracket that which is inside the fee simple category, the
effect of which is a form of black-boxing. But fee
simple in treaty is of a distinct form, as we shall see. As
such, the Crown has to bend the bracket, even to the
point of breaking. Fee simple has to be stabilised and
made true. This requires hooking up treaty fee simple
to a larger network, in particular that of land
registration.

Building fee simple
The legal impulse, as noted, is highly taxonomic. Settler
societies have long felt compelled to fit indigenous
property interests into more familiar categorical forms,
either to reject them as radically unlike, or to analogise

them as unsettlingly similar (Patton 2000). But this is not
an open-ended process for the Crown, particularly in
treaty-making. The performance of ‘certainty’, it seems,
requires the stabilisation of indigenous interests into a
fixed, familiar form,withadiscernable insideandoutside.

The treaty process attempts to bracket the very
origin of Aboriginal title, with the Crown beginning
from the assumption that a First Nation has some
legitimate interest in its traditional territory, and that
title need not be proven. However, some form of
legible property relationship to its treaty lands must be
crafted. This requires that the First Nation enter the
space of the common law. To do so is to abandon the



be expected to participate in some



it does. Most immediately, fee simple is seen as
desirable for a First Nation because it is said to create
a visible and calculable form:

it’s quite clear that if you’re going to use your lands as a
means to develop your local economy, the lands are going to
have to be understood and recognized by banking institu-
tions. It’s really as simple as that’.17

Fee simple, then, is mobile, transferable and
universal.

Aboriginal forms of landholding are also seen as
localised, and incapable of being be scaled up without
fee simple. As such, fee simple generates a reproducible
form that fosters harmonised approaches. Without it,
spatial chaos reigns. If First Nations came up with their
own form of tenure, worried one senior provincial
negotiator, ‘What in the world happens to British
Columbia? Who manages what? Who’s responsible?
. . . How would you ever function as a province?’18 This
relies on the characterisation of treaty settlement lands
as reproducible and recordable units, rather than
discrete places.

The ability to black box, it should be noted, is not
granted to everyone, but must be understood as an
effect of power (Callon and Latour 1981). Blackboxing,
if successful, makes fee simple into an unmarked
category: it becomes an essentially useful machine that
generates predictable outputs, such as economic
growth, harmonised governance and constitutional
certainty. Fee simple is not full of history, place,
culture and politics, but is a technical device that
fosters certain calculation.

Bending fee simple
But things (again) are not so easy. For when we pry
open the black box, we don’t quite find a conventional
‘fee simple’. Responding to First Nations resistance, the
Crown offers what has become known as ‘fee simple
plus’. The ‘plus’ component refers to the fact that,
unlike a ‘regular’ fee simple, many of the Crown’s
powers are excised. Fee simple plus lands are not
subject to state expropriation except under particular
terms, and do not fall within the Crown’s reversionary
interest, for example.

Crown lawyers insist that the ‘plus’ merely adds to a
stable fee simple: nothing has really changed. Fee
simple plus is still fee simple. But others question
whether the ‘plus’ is simply additive: does it not
produce a new creature? For senior Canadian property
scholar Kent McNeil,

fee simple plus is confusing and doesn’t really describe what
is being talked about. . . . I understand what the fee simple part
is, I don’t understand the plus part.19

Something strange happens here: ‘fee simple plus’
seems to escape its own category. For some, the

slippage opens political possibilities. As some First
Nations observers note, if we’ve moved to something
that is ‘a slightly different animal’,20 then why insist on
the fee simple designation at all? Why can we not go
further? But for the Crown, unwittingly channelling
pragmatism, debates about what fee simple plus
actually is are irrelevant. It’s still fee simple. Or, more
pragmatically, we shouldn’t spend time worrying about
the essence of fee simple, but rather focus on its
performative effects. As a framing, it works to the
extent that it can arrange relations and networks to
generate the effect of certainty and clarity (Mitchell
2007). Fee simple, in other words, should not be judged
by its verity, but by its success. As such, for a First
Nation negotiator, while fee simple plus ‘is not your
typical fee simple grant in lands’, it nevertheless ‘looks
like a duck, walks like a duck and talks like a duck’.21

Making fee simple true
But how is it possible for a duck that is maybe a chicken
to walk like a duck? As with any legal bracket, fee
simple does not walk alone. While it appears to bracket
the collective, it depends on it. It is successful, whatever
its ‘essence’, to the extent that it can plug itself into



resolve an unresolved title question in order to advance
investment certainty in an economy based on resource
extraction. If we want to explain the treaty process, it
might be argued, or other property struggles, we need
only point to the workings of ‘power’. As a Senior
Provincial Negotiator bluntly noted: ‘we’re into a power
game here. We are the Government that has the laws,
and that makes the decisions, and how much of that are
we willing to give up, right?’24

Indeed, First Nation negotiators continue to worry
that the power game remakes property in non-integra-
tive and worrisome ways. Perhaps we must follow
Coulthard’s claim that colonial powers will only
acknowledge those Aboriginal rights that ‘do not throw
into question the background legal, political and
economic framework of the colonial relationship itself’
(2007, 451). But to characterise the Crown’s imposition



property is not an essence, but an effect. It is sustained
and stabilised through complex enactments that include
technical and categorical forms. Property law produces
certain socio-spatial relations, while also seeking to
arrange and sever them through forms of bracketing.
Opening these sociotechnical processes up to scrutiny is
thus a task of the first importance.
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