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7 (h) Sidewalk cafés.
(i) Newspaper boxes.
(j) Bus stops and bus shelters.
(k) Street furniture.
(l) Utility poles.

(m) Parking meters.
(n) Canada Post delivery boxes.
(o) Trees.
(p) Garbage bins.
(q) Water fountains.
(r) Fire hydrants.
(s) Phone booths, etc.

Pedestrians (going from “point A to point B”)
must navigate an exhaustively listed array of
“static elements” that include people as well
as inert things. The good street, for Mr
Birch, is one which the competition between
the static and the moving resolves itself in
favour of flow. Static objects are to be “posi-
tioned away from the flow of pedestrian
traffic”. He provides photographs showing
the proper placement of lamp standards,
benches, newspaper boxes and bus stops.
Birch’s particular view of the street, for the
scholar of law and public space, may appear
a curious one (see Valverde, 2003, p. 159).
However, I want to suggest that it may be
worth more careful attention, as it points us
towards some overlooked and, I think, trou-
bling dimensions to municipal law and the
geographies of rights.
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7 forms of urban regulation to violate the rights
of individuals. Courts have declared that such
laws target identifiable groups or persons to
discriminatory effect, thus violating equality
rights. In 1972, for example, Canada repealed
the section of the Criminal Code that made it
an offence to beg door-to-door or in a public
place, recognising that this constituted a
‘status’ offence. Consequently, when some
Canadian cities, including Vancouver, and
the province of Ontario, began introducing
legislation to govern begging, they did so in
a language that did not appear to target ident-
ifiable persons,2 but prescribed conduct within
particular spaces. Vancouver, for example,
amended its Street and Traffic By-law in
2001 to limit what it termed ‘obstructive soli-
citation’, making it an offence to solicit while
sitting or lying on a street so as to impede ped-
estrian traffic; following a refusal; in groups of
more than three; within 10 metres of a bank or
ATM; or from the driver of a car so as it
impede traffic. Ontario’s Safe Streets Act
(1999) forbids ‘aggressive solicitation’—that
is, begging that entails threats, obstruction,
‘abusive language’ and persistence, and
outlaws soliciting at certain sites, such as an
ATM or bus stop.

Despite this studied neutrality, civil liber-
tarians and advocates for the poor character-
ised such regulation as an assault upon the
rights of the poor and homeless, and initiated
constitutional challenges in Vancouver and
Toronto (R v. Banks).3 While part of their
argument concerned the division of powers,
their central thrust was a rights-based one,
relying on the Canadian Charter of Rights
and Freedoms. In Toronto, the appellants
argued that the Ontario Safe Streets Act vio-
lated their: section 7 Charter rights (to ‘life,
liberty, and security of the person’) as it was
vague and overbroad, and denied their rights
to economic survival; section 2b rights to
freedom of expression; section 15 rights to
equality; and section 11d rights (the presump-
tion of innocence). In Vancouver, the peti-
tioners argued that the by-law infringed their
section 2, 7 and 15 rights.

The courts in both Banks and Federated
ruled against all these rights claims and

upheld the respective legislation. In general,
they do so with brisk confidence.4 The argu-
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7 Public forum doctrine, worried Lamer,
tends to treat public space in abstraction.
What is needed is to balance the interests of
the individual wishing to express herself,
who has an understandable desire to access
public space to that end, with that of the
state, which owns public property. Yet state
ownership is not absolute. Rather, the state
must use its property to meet its quasi-
fiduciary obligations to the citizen, argued
Lamer. Of course, we might note, the obli-
gations of the state to the citizenry could be
defined in a number of ways. So, for example,
a theorist of public space might point to the
requirement to ensure that public space
remained as a space for unprogrammed en-
counters, in order to foster a culture of civil
comportment (Walzer, 1986). The state might
be said to be obliged to ensure that public
space remain open and accessible to different
people. Politics, for Iris Marion Young

crucially depends on the existence of space
and forums to which everyone has access.
In such public spaces people encounter
other people, meanings, expressions,
issues, which they may not understand or
with which they do not identify (Young,
1990, p. 240).

Lamer, however, seems less interested in
democracy and difference: he tends to a some-
what narrower view of public space. The state
can discharge its obligations to the citizen, he
argues, if public space operates in accordance
with its intended purposes. The citizenry
benefits, he argues, from the services offered
by public agencies such as Canada Post; hence

the fundamental government interest, and
by the same token that of the citizens as a
whole, is thus to ensure that the services
or undertakings offered by various levels
of government are operated effectively
and in accordance with their intended
purpose (s. 16).

For Lamer

even before any attempt was made to use
[state-owned property] for purposes of
expression, such places were intended by

the state to perform specific social functions
(s. 18).

For Moon (1993), implicit here is the notion
that, if the state had not put its properties to
public use, they would not have drawn a
crowd, so those seeking access for purposes
of public communication cannot legitimately
complain if their rights are trumped by state
purpose.

When balancing these interests, Lamer
argues, rights of expression in public space
cannot be absolute, but must be

circumscribed by the interests of [the state]
and of the citizens as a whole: the individ-
ual will only be free to communicate in a
place owned by the state if the form of
expression he uses is compatible with the
principal function or intended purpose of
that place.

So, for example, it would be inappropriate for
someone to shout a political message in the
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7 purpose of the safe and efficient movement
of pedestrians; although it must not be for-
gotten that the street plays an important role
in providing a public forum for the
expression of ideas and thoughts. Streets
have always been a forum where those
who seek to express themselves have had
access, but such access has never been so
absolute that the expression would subordi-
nate the dominant purpose (s. 158).

This view of the street is also sustained by the
determination of the judges in both Banks and
Federated that the impugned laws are within
the jurisdiction of lower levels of government.
The Constitution Act (1982) sets out the
‘heads’ of power over which federal and pro-
vincial governments have jurisdiction.
Opponents argued that Vancouver’s by-law
and Ontario’s Safe Streets Act were really
criminal law in disguise, an area over which
the Federal government has exclusive juris-
diction. In both decisions, however, begging
controls were deemed by the courts to
concern the regulation of traffic and conduct
on roads, long a matter for local jurisdiction8.
In Federated, the City’s submission is approv-
ingly quoted

[Vancouver] seeks to balance panhandling
[begging] with the multitude of other activi-
ties occurring on the streets—the most
dominant of which is the efficient and safe
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7 beggars and vagrants were often removed
from the street, it seems that this was also
prompted by a police-power mentality of
space, flow and traffic.

Viewed in this light, the language of spaces
and uses found in contemporary anti-begging
law may have a broad precedent. Certainly,
Valverde (2003, 2005) points to the long
history of local police powers which have
tended to govern through spaces and uses,
and do so below the radar of constitutional
rights claims, which tend to focus on the
national stage. As expressed by someone
such as Rowan Birch, the traffic code is a
functional mentality (and thus one that does
not need to rely on meta-justification) that
seems to have a number of intersecting
characteristics. The street and sidewalk are
understood as a space of objects, both
moving and static. The code does not privilege
persons, but rather treats panhandlers and
mail-boxes as on the same ontological plane.
These objects have particular functions and
may be engaged in activities (such as
begging, marking bus stops or walking).
Objects may thus be in conflict: no two
objects can be in the same space. The state
is to resolve this conflict with reference to
the function of the space within which the
objects are located. This function is clear
and unitary. Uses and objects that interfere
with this primary function are incompatible.
Vancouver’s Sidewalk Task Force (Vancou-
ver, 2002) relies on a similar mentality. In a
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7 

middle of a crowded street, contrary to
traffic regulations, and maintain his position
to the stoppage of all traffic.

The traffic code also plays an important role in
cases involving the public poor. In the influen-
tial case of Roulette v. City of Seattle (850
F. Supp. 1442 1994), the district court
upheld a sidewalk use ordinance (which pro-
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7 less tolerant of street disorder, which he cat-
egorises as red, yellow, green zones, borrows
from the lexicon of traffic, as does his charac-
terisation of informal street etiquette as the
‘rules-of-the-road’.

Treating begging as traffic does significant
things. In one sense, it seems, pace Valverde,
to negate very effectively the sorts of rights-
based claims made by opponents of begging
law. Begging law, the opponents argue,
is wrong, because it violates the rights
of persons. It entails the criminalisation of
people forced into poverty. For the Assistant
Director of the National Anti-poverty
Organisation, Vancouver’s by-law “is one
component of systemic discrimination
against low-income persons”: “it has the
effect of limiting freedom of speech of
individuals who live in poverty” and must be
seen as “an attempt to remove individuals
who live in poverty from the streets of the
City of Vancouver”.17

No, say the courts. Rights-based arguments
around begging law, which time and again
insist that identified persons are treated
inequitably are negated, again and again,
by the counter-argument that law is not regu-
latory of persons, but rather of actions and
spaces. The purpose of the law, the courts
say, is not to discriminate against people
who panhandle, but rather to treat panhand-
ling as a spatial activity that must be balanced
with other activities, according to the overall
function of the place. In Banks





D
ow

nl
oa

de
d 

B
y:

 [S
im

on
 F

ra
se

r U
ni

ve
rs

ity
] A

t: 
23

:2
8 

5 
S

ep
te

m
be

r 2
00

7 (indeed, the function of the place is under-
stood in these terms). There is a long-standing
association in liberal thought between mobi-
lity, individualism and liberty such that “to
be free is to be mobile” (Pritchard, 2000,
p. 50). So, for example, Hobbes’ individualist
and materialist account drew on a conception
of the geometry of bodies, in which attention
is drawn to the vectors of individual action
(Macpherson, 1988; Turner, 1984).23 The
essential liberty of the individual (or object:
Hobbes makes no distinction between the
liberty of water, animals or people) presup-
poses metaphorical and literal mobility

Liberty signifeth (properly) the absence of
Opposition: (by Opposition, I mean exter-
nall impediments to motion (Hobbes,
1651/1988, p. 261).

The Hobbesian individual, notes one obser-
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7 people for engaging in certain types of
behaviour, such as begging or living in
public (Daniels, 1997, p. 729).

Perhaps, then, a better option is to contest the
traffic code, whether expressed in court or in
other settings. In so doing, rights-based argu-
ments predicated on personhood do not seem
to have a lot of traction. Valverde’s (2005)
suggestion that any informed progressive
response needs to recognise and take on the
specificity of municipal law, seems worth-
while here. She suggests arguing from
within prevailing categories, such as use.

Thus, we could try and rethink mobility and
‘traffic’ in a more inclusionary and humane
way. For example, we could turn to more
progressive strains of traffic engineering,
such as the work of British urban planner
Ben Hamilton-Baillie,25 who promotes the
idea of the street and sidewalk as ‘shared
space’, as well as an extensive body of work
that demonstrates the multiple, overlapping
and non-state dimensions to the ‘function of
the street’ (Anderson, 1978; de Vasconellos,
2004; Duneier, 1999). We could also try and
complicate the idea of walking which the
courts seem to regard only as a purposeful,
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7 building, to be taken in when closed: no
umbrellas are to be permitted.

23. Compare also with Blackstone, who drew a
strong association between personal liberty
and ‘locomotion’. For a related discussion,
see Blomley (1994a, pp. 189–222). On the
contemporary relevance of a view of
freedom as the absence of external physical
or legal obstacles, see Taylor (1979). On lib-
eralism and mobility, see Houseman (1979;
also Meilaender, 1999; Whelan, 1981).

24. It is tempting here to wax structural about
negative liberty, class and capitalism
(Bauman, 1988) and the inequalities that
formal equality and negative liberty facili-
tate. Negative liberty, more bluntly, “is
good provided you have cash” (Abraham,
1996, p. 63). Experiences of mobility and
law are also socially differentiated, whether
using the street or crossing a national
border. Similarly, mobility rights are also
socially differentiated (Blomley, 1994b;
Cresswell, 2006).

25. see www.hamilton-baillie.co.uk.
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