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Abstract
Scholars of public space criticize regulation governing the behaviour of the public poor
for both its illiberal effects and motivations. The arguments used to justify such
regulation are frequently characterized as a smokescreen that conceal more sinister
agendas, and are thus often overlooked by critics. But to fail to take such arguments
seriously, I argue, is to miss their political traction. This, I suggest, has less to do with
their inherent truthfulness than with their basis in a prevailing social imaginary that
can be characterized as broadly liberal. As such, they reflect and help constitute a



or more, for example) and regulate ‘solicitation’ from ‘captive audiences’ (such as

people at a payphone).

For most scholars of public space and law, this is a depressingly familiar chapter in a

long-standing story. With some exceptions, this literature tends to be Left-liberal in

orientation, and broadly critical of current public space regimes, whether this entails the

extension of private property into public space or intensified forms of state control and

regulation. Public space is treated here as an immensely important democratic resource,

facilitating encounters with difference, and the production of inclusionary forms of citi-

zenship. Privatization and legal interventions, such as Safe Streets Acts, are seen as caus-

ing the diminution and shrinking of truly public space, particularly for the homeless, and

are thus the target of criticism from such scholars.

For my purposes, I wish to characterize the criticism of the regulation of public

space in two related ways, both of which turn on the claim (implied or explicit) that

such intervention is bad to the extent that it is essentially illiberal. First, the intensified

regulation of public space is said to have illiberal effects, given that that such laws

abrogate the rights of the homeless. This crosses the political spectrum, although the

understanding of rights does shift. Thus, a liberal like Jeremy Waldron (1991: 295)

argues that public space regulation denies the essential rights of the homeless to free-

dom and autonomy and is thus a ‘matter of the utmost concern in relation to some of the

most fundamental and abstract principles of liberal value’. Others argue from expres-

sion, claiming that begging law, for example, compromises the right of the poor to

articulate their pain. Hershkoff and Cohen (1991: 903, 897) have contended that cir-

cumscribing the speech of beggars denies them a ‘most basic level of recognition’ and

requires ‘not only that they must suffer, but also that they will be punished for making

direct requests for help’. Others who may not identify as liberal nevertheless deploy

similar rights-based arguments. So, for example, citizenship is said to be at issue to the

extent that such laws place certain people imaginatively outside the realm of the polit-

ical community, even constituting them as a threat to the public. For Feldman (2004),

such laws reveal the ‘empty tent of citizenship’ (cf. Parnaby 2003). Hitchen (2005: 8)

sees Safe Streets legislation as ensuring that ‘only some members of the public are con-

sidered public citizens with equal rights and opportunities’. Others deploy a broader



The homeless body is constructed as diseased and degenerate, and a threat to the social

corpus:

The public view of the homeless as ‘filth’ marks the danger of this body as body to the

homogeneity and wholeness of the public . . . The solution to this impasse appears as the

ultimate aim of the ‘homeless wars’: to exert such pressures against this body that will

reduce it to nothing, to squeeze it until it is so small that it disappears, such that the circle

of the social will again appear closed. (Kawash, 1998: 329)

Setha Low (2006) characterizes gated communities as a means to allow the affluent to

minimize contact with unwanted outsiders whose social difference may be a source of

discomfort. For Fyfe et al. (2006: 854) civility is to be attained by securing the public

realm for the respectable ‘through the exclusion of the unrespectable [such that] the city

becomes increasingly hostile to difference’.

Others trace the underlying logic to urban political economy. For Mitchell (1997), the







At work here, Goffman suggested, is a remarkable form of social ordering, akin, perhaps

to the social contract that structures the liberal community:

City streets . . . provide a setting where mutual trust is routinely displayed between





a person who is leaving work at 5:00 today and going to a bus stop and being pestered and

hounded by somebody for money, versus the right of a person who is destitute and who

wants money for whatever reason? (Merchant’s organization representative, interview,

Vancouver, 14 November 2006)

As we talked, I tried to draw him out on the balancing metaphor he used. During his

response, he used his hands to signal the two parties to his dyad:

Q: . . . the commuter and then the panhandler? What sorts of rights is he or she

[asserting] or exercising?

A: I think the right starts with the panhandler, and if the panhandler chooses to ask

the person for money, I think that’s an established right in Canada. At the point

where this person says ‘No’, then this person’s rights now in my view supersede.

But how do you do that balance? You try to do it through legislation.

Q: So what are the rights of this person at stake here?

A: The right is to now be secure against this person’s intrusion on their personal

space, their safety, their sense of safety. And so – yeah, I think that’s about as

simple as I can express it.

Q: Okay. So it’s a question of safety as you described it, or is it –?

A: It’s a question of safety.

Q: Okay. And intrusion into –

A: Into their personal space.

Q: Personal space. So privacy, or –?

A: Into their life, into an area where they no longer feel content.

Q: Uh huh. Okay. And the panhandler over here, his rights are the right to ask for

money –

A: To engage.

Q: To engage, to – okay. Okay.

A: That’s right. And when the person says no, that right in my view needs to be

disengaged. That right is now finished. That’s a start and an end. (Merchant’s

organization representative, interview, Vancouver, 14 November 2006)4

The balance, then, is between the right of the panhandler to ‘engage’ and that of the

pedestrian to be secure against an ‘intrusion’ into their personal space . . . into an

area where they no longer feel content. Such ‘intrusions’ are seen as violating ‘a

sense of safety’. Characterized in highly spatialized terms, the balance between the



. . . the rights of every person in the community must be respected. We must have two-way

communication and two-way responsibility in the social contract. That is the fabric by

which our community operates. (Bray, 2004: 10954)

Implied here is a form of liberal rule through freedom (Joyce, 2003). Individuals are to

govern themselves according to internalized understandings of ‘rights’ and ‘responsibil-

ities’. The terms of the social contract are assumed to be available to us all, being part of

the ‘fabric’ of life, echoing Goffman’s ‘traffic code’, whereby ‘collision and mutual

obstruction are systematically avoided by means of certain self-accepted restrictions

on movement’ (1971: 6). Such rights and responsibilities are essentially viewed in neg-

ative terms – that is, we must respect the autonomy of others (contrasting, perhaps, with a

British ‘New Labour’ discourse that encourages forms of active citizenship within com-

munities (Crawford, 2003)). Note also that this is a dyadic contract between two solitary

individuals, rather than a ‘social’ contract.

This contract, however, is threatened. There are those among us who seem unable to

live by its rules:

Often the streets are taken over . . . by some people who will not recognize the rights of

others. I think that’s what this legislation addresses. We all have rights, and they have to

be recognized by each other. (Halsey-Brandt, 2004: 11530)

So my thought is, ‘Well, why is that person’s right to panhandle or solicit money more

important than my right or my neighbour’s right to get from Point A to Point B without

being hassled every single day?’ So I ask what side of the line I fall on. It’s rights of the

individual, fair enough. But there’s all of the rest that are being impacted by this.

(Neighbourhood group representative, interview, Vancouver, 11 June 11 2007)

Interestingly, opponents tried to appropriate the metaphor of the contract in order to

explain the presence of the public poor, by appealing to a social contract that had been bro-

ken by neoliberal retrenchment. These arguments, however, were easily brushed aside by

proponents. This entailed at least twomoves. First, a slippery slope argument (connecting,

perhaps, with a ‘BrokenWindows’ logic) was often invoked, where the boundary between

order and social breakdown was threatened:5 ‘It is a small stretch to go from panhandling

to begging to pick-pocketing and, finally, to robbery and violence’ (Reiss, 2003: A9).

Second, this accountwas supplementedbyan argument that a rights-based contract hadbeen

distorted by a minority and that rights needed to be rebalanced (the bad guys, put bluntly,

have all the rights). What was needed is to level the playing field, so individuals could

encounter each other equitably. ‘Special privileges’ should not be given ‘to those that areould



The dyad is an abstract one, as noted, reliant upon a particular egalitarian logic. Firstly,

SST claims an indifference to the particular status of either of the individuals in the dyad.

It does not care who the persons are, or their relative standing. It is also indifferent to

their motivations. Thus, for example, unlike earlier forms of anti-vagrancy discourse,

it does not worry about the fraudulent or dissembling beggar. Appeals for money for food

or shelter that, in fact, are used to feed a drug habit, are often not a concern for SST, par-

ticularly in its more official forms. An exercise in legal boundary drawing, it is not the

interior life or standing of the individual that is at issue to law. What is of concern, as the

BC Attorney-General noted, is external behaviour that violates the contract:

This act doesn’t nameanybody. It proscribes certain activities. It does not carewho is perform-

ing the activities . . . As I say, the bill is scrupulously neutral as to who is conducting the soli-

citation. It focuses on activities, not on economic status or other forms of status . . . Well, as

I’ve said, and I’ll say it again, this bill makes no distinction between the homeless and those

who have homes. Itmakes no distinction between thosewho are tall and thosewho are short. It

regulates and prohibits and says some activity is wrong. (Plant 2004a: 11699)

Secondly, SST is formally egalitarian in its reach. The contract governs us all. The

majestic equality of the law forbids the rich as well as the poor to beg aggressively in

the streets. Thus, frequent reference is made to the fact that the panhandler is as protected

from aggressive solicitation as the non-panhandler. Regulation is not targeted at identifi-

able groups, but at bad behaviours.

It’s an offence to demand things. It would be an offence under this bill to aggressively pan-

handle a homeless person. That’s the protection that the law affords. It is the equal protec-

tion of the law. That is something that I think the law should do. (Plant, 2004b: 11702)

The Safe Streets and Trespass Acts aren’t attacks on the poor. They target only those who

repeatedly harass and intimidate people to extract money. Their goal is to ensure civility and

responsibility for all our citizens. (Mayencourt, 2004b: A17)

All individuals, therefore, are equal before and under the law. Both are equally protected

by begging law and equally liable. Begging law, from this perspective, must be under-

stood as part of a generalized regime that governs behaviour on the street and holds us all

‘to account’. As I have noted elsewhere (Blomley, 2007), implied here is the view that to

not subject the indigent to law is to effectively exclude them from citizenship and the

terms of the social contract more generally.

People are held to account in various ways. I mean, drivers are held to account when they

drive their car in the streets. Pedestrians are held to account if they jaywalk. Vendors who

sell hotdogs are held to account. So there are regulations that make the street a better place

for people to be. And so I don’t see that one group is being singled out; I see that people in

that group whose behaviour is inappropriate. And so that’s always where we try to keep the

position of this, that we’re talking about behaviour. We’re not talking about the act and the

person; we’re talking about the behaviour. (Merchant’s organization representative, inter-

view, Vancouver, 14 November 2006)

340 Social & Legal Studies 19(3)

340



Those who accuse proponents of targeting the poor miss the point, SST argues:

Businesses are not ‘abusing the poor’. And we appreciate the argument of individual people

having rights. However, when is it OK for the rights of an individual to infringe upon the

rights of others? It is not OK to occupy the doorway of a private property and to defecate,

urinate and leave drug paraphernalia and garbage in your wake. It is not OK to put at risk the

health and safety of other members of society because you feel you have a ‘right’ to do all of

the above. And it is not OK to jeopardize the ability of business owners and their employees

to make a living by threatening the return of their customers. (Carter, 2007: A7)

But what is at stake in these dyadic encounters? What does the panhandler or squeeqee

kid do that justifies regulation? Frequent reference is made to ‘safety’ as a right, such that

the behaviour of the street person may threaten the safety of the pedestrian. However, it

becomes clear very quickly that safety is not understood as a physical threat to the embo-

died subject, but rather in more ambiguous terms. People, argued the Ontario Attorney-

General, have the ‘right to be safe and to feel safe’ (Flaherty, 1999a: no page).

This bill is about safety, the relative impression of safety . . . When we talk about safety, it

is indeed a relative thing. It’s sort of that perception and it is indeed important that that per-

ception be corrected. (Galt, 1999a: 2000)

Safety is clearly an ambiguous or even empty signifier here. It does not connote protection

from physical harm, however, but is quickly folded over into a set of claims that celebrates

and firmly links autonomy and mobility, where both are viewed as fundamental rights.

Put simply, the importuning beggar threatens the right of the pedestrian to move purpose-

fully through urban space or, as the BC Attorney-General put it, ‘the right we have as

citizens to pass freely without hindrance on the streets’ (Plant, 2004c: 11707).

It’s really at the very root of citizens having the right to go about their business undisturbed.

(Galt, 1999b: 1740, my emphasis)

When the people of Ontario talk about the quality of life in their communities, certain things

come tomind. Key among these things is the ability to use their streets and their public places

without being impeded and without being concerned for their own safety and security. Yet,

for the past few years, the experience of many people in large and small urban areas of

Ontario has been different. Motorists driving on downtown streets now sometimes find their

way blocked by people with squeegees, sometimes cleaning windshields without permission

and sometimes being abusive when they don’t receive payment. Shoppers, including the

elderly, sometimes find they can’t get into their favourite department store without being

blocked by people who are aggressively soliciting . . . (Flaherty, 1999b: 1540, my emphasis)

The panhandler offends, in other words, when he or she becomes an ‘obstruction’. The

movements that make up daily routines in public space, as Flaherty notes, seem every-

where threatened by impedance and blockage. Such obstructions threaten fundamental

rights of mobility. For one Ontario MLA, the Safe Streets Bill signalled a validation of
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[the] right to be able to go to a bank cash machine without being harassed by a panhandler

. . . [the] right to go into the parks and schools and not be confronted with disposed syringes

. . . [the] right to be able to approach an intersection without being concerned for your

safety. (Wettlaufer, 1999: 1630, my emphasis)

The social contract is also invoked here: others must recognize the right to move

autonomously through public space:

It is a bill which says that the right of free passage on the streets of British Columbia is

a fundamental right, and there is a role for the provincial Legislature in establishing a



More particularly, the inner life of the mobile subject is not a central concern. This

differs from those who oppose such regulation, who sometimes refer to the benefits that

accrue from encountering the street person. When a poor person begs:

. . . one member of a stigmatized group steps forward and, on a human level, engages a

member of the mainstream in her problems and her life. It is at best a rough form of com-

munication that can produce a rough sense of engagement. But it is capable of producing

understanding and awareness among people who might otherwise never think about the

poor or who might never think about them in a positive way. (Hershkoff and Cohen,

1991: 915)

Yet engagement, from this perspective, presupposes a boundary crossing whereby two

people are brought together in a ‘sense of engagement’. But it is this very act of

engagement, entailing a violation of the territorialized self that is worrisome, accord-

ing to SST, particularly when combined with ‘obstruction’. The control that the

bounded self can exert over his or her zone of autonomy is compromised. What is

critical is the autonomy that is exercised within these bounds, rather than the ends

served by independent action.

Given the supposed threat to the right to pass freely caused by certain forms of begging,

state intervention is justified. Fundamental rights are threatened, and the contract begins to

unravel. Those who violate the terms of the contract and compromise mobility rights risk

losing some of the rights inherent to that arrangement. State law, the Hobbesian hedge that

will ‘direct [the people] and keep them . . . in motion’ (Hobbes, 1988: 209), must rein-

scribe the terms of encounter.

Note also that begging law is not framed according to the obligations of the state to,

for example, discipline a workforce, produce a better business environment, or improve

the options of the beggar. Begging is a problem for the pedestrian/beggar dyad, not a

problem of macro-state responsibility: ‘ . . . But you can’t make communities safe by

words. You have to make sure that there are rules in place that people have to abide

by. That’s why we have government’ (Stewart, 1999: 1610). Legislation can reinscribe

the social contract, and prevent the slide to anarchy and individual disorder:

[H]ere was an opportunity to introduce intermediate legislation that could influence

behaviour before it became criminal in nature . . . And so it was a psychological legislative

barrier to progressively worse behaviour . . . But without boundaries, then behaviour can

get out of hand . . . (Merchant’s organization representative, interview, Vancouver, 14

November 2006, my emphasis)

But as noted, such dyadic encounters occur within a particular site: public space, a site of

encounter between strangers, yet one that belongs to us all: ‘we share space’: as one

MLA put it (Mayencourt 2004c: 10955). For public space scholars, it is this that creates

the excitement and political possibility of public space as a site of beneficial engage-

ment, to the extent that it is here that we are most likely to encounter difference and

diversity. SST, however, is more cautious, insisting on the necessity of clear rules of

encounter that serve to ensure that the dyadic contract is preserved:
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. . . what we’re doing is we’re creating a level playing field, a set of expected norms and

behaviours that says we can all come into this place and we’re all expected to, you know,

not stab each other, not steal from each other. (Neighbourhood group representative,

interview, Vancouver, 11 June 2007)

But I do believe that the streets and public spaces belong to all of us. I really do. And that’s –

the most important thing is to understand that everybody has a right to public space; there-

fore, everybody has a responsibility for their behaviour in that public space. But we have to





Anti-SST arguments thus seem easily trumped by SST rights-talk, predicated on the

bounded, mobile self. On two occasions during Legislative debate, the BC Attorney-

General goaded his opposition on this point:

This debate is about whether we should step forward and say yes, there is certain behaviour

that interferes with the right we have as citizens to pass freely without hindrance on the



5. Evidenced sharply in debate in August 2007, following the stabbing committed by four

panhandlers in Toronto. For example, the Toronto Star ran an article entitled ‘Panhandlers’
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