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Abstract
Scholars of public space criticize regulation governing the behaviour of the public poor
for both its illiberal effects and motivations. The arguments used to justify such
regulation are frequently characterized as a smokescreen that conceal more sinister
agendas, and are thus often overlooked by critics. But to fail to take such arguments
seriously, I argue, is to miss their political traction. This, I suggest, has less to do with
their inherent truthfulness than with their basis in a prevailing social imaginary that



or more, for example) and regulate ‘solicitation’ from ‘captive audiences’ (such as

people at a payphone).

For most scholars of public space and law, this is a depressingly familiar chapter in a

long-standing story. With some exceptions, this literature tends to be Left-liberal in

orientation, and broadly critical of current public space regimes, whether this entails the

extension of private property into public space or intensified forms of state control and

regulation. Public space is treated here as an immensely important democratic resource,

facilitating encounters with difference, and the production of inclusionary forms of citi-

zenship. Privatization and legal interventions, such as Safe Streets Acts, are seen as caus-

ing the diminution and shrinking of truly public space, particularly for the homeless, and

are thus the target of criticism from such scholars.

For my purposes, I wish to characterize the criticism of the regulation of public

space in two related ways, both of which turn on the claim (implied or explicit) that

such intervention is bad to the extent that it is essentially illiberal. First, the intensified

regulation of public space is said to have illiberal effects, given that that such laws

abrogate the rights of the homeless. This crosses the political spectrum, although the

understanding of rights does shift. Thus, a liberal like Jeremy Waldron (1991: 295)

argues that public space regulation denies the essential rights of the homeless to free-

dom and autonomy and is thus a ‘matter of the utmost concern in relation to some of the

most fundamental and abstract principles of liberal value’. Others argue from expres-

sion, claiming that begging law, for example, compromises the right of the poor to

articulate their pain. Hershkoff and Cohen (1991: 903, 897) have contended that cir-

cumscribing the speech of beggars denies them a ‘most basic level of recognition’ and

requires ‘not only that they must suffer, but also that they will be punished for making

direct requests for help’. Others who may not identify as liberal nevertheless deploy

similar rights-based arguments. So, for example, citizenship is said to be at issue to the

extent that such laws place certain people imaginatively outside the realm of the polit-

ical community, even constituting them as a threat to the public. For Feldman (2004),

such laws reveal the ‘empty tent of citizenship’ (cf. Parnaby 2003). Hitchen (2005: 8)

sees Safe Streets legislation as ensuring that ‘only some members of the public are con-













a person who is leaving work at 5:00 today and going to a bus stop and being pestered and

hounded by somebody for money, versus the right of a person who is destitute and who

wants money for whatever reason? (Merchant’s organization representative, interview,

Vancouver, 14 November 2006)

As we talked, I tried to draw him out on the balancing metaphor he used. During his

response, he used his hands to signal the two parties to his dyad:

Q: . . . the commuter and then the panhandler? What sorts of rights is he or she

[asserting] or exercising?

A: I think the right starts with the panhandler, and if the panhandler chooses to ask

the person for money, I think that’s an established right in Canada. At the point

where this person says ‘No’, then this person’s rights now in my view supersede.

But how do you do that balance? You try to do it through legislation.

Q: So what are the rights of this person at stake here?

A: The right is to now be secure against this person’s intrusion on their personal

space, their safety, their sense of safety. And so – yeah, I think that’s about as

simple as I can express it.

Q: Okay. So it’s a question of safety as you described it, or is it –?

A: It’s a question of safety.

Q: Okay. And intrusion into –

A: Into their personal space.

Q: Personal space. So privacy, or –?

A: Into their life, into an area where they no longer feel content.

Q: Uh huh. Okay. And the panhandler over here, his rights are the right to ask for

money –

A: To engage.

Q: To engage, to – okay. Okay.

A: That’s right. And when the person says no, that right in my view needs to be

disengaged. That right is now finished. That’s a start and an end. (Merchant’s

organization representative, interview, Vancouver, 14 November 2006)4

The balance, then, is between the right of the panhandler to ‘engage’ and that of the

pedestrian to be secure against an ‘intrusion’ into their personal space . . . into an

area where they no longer feel content. Such ‘intrusions’ are seen as violating ‘a

sense of safety’. Characterized in highly spatialized terms, the balance between the



. . . the rights of every person in the community must be respected. We must have two-way

communication and two-way responsibility in the social contract. That is the fabric by

which our community operates. (Bray, 2004: 10954)

Implied here is a form of liberal rule through freedom (Joyce, 2003). Individuals are to

govern themselves according to internalized understandings of ‘rights’ and ‘responsibil-

ities’. The terms of the social contract are assumed to be available to us all, being part of

the ‘fabric’ of life, echoing Goffman’s ‘traffic code’, whereby ‘collision and mutual

obstruction are systematically avoided by means of certain self-accepted restrictions

on movement’ (1971: 6). Such rights and responsibilities are essentially viewed in neg-

ative terms – that is, we must respect the autonomy of others (contrasting, perhaps, with a

British ‘New Labour’ discourse that encourages forms of active citizenship within com-

munities (Crawford, 2003)). Note also that this is a dyadic contract between two solitary

individuals, rather than a ‘social’ contract.

This contract, however, is threatened. There are those among us who seem unable to

live by its rules:

Often the streets are taken over . . . by some people who will not recognize the rights of

others. I think that’s what this legislation addresses. We all have rights, and they have to

be recognized by each other. (Halsey-Brandt, 2004: 11530)

So my thought is, ‘Well, why is that person’s right to panhandle or solicit money more

important than my right or my neighbour’s right to get from Point A to Point B without

being hassled every single day?’ So I ask what side of the line I fall on. It’s rights of the

individual, fair enough. But there’s all of the rest that are being impacted by this.

(Neighbourhood group representative, interview, Vancouver, 11 June 11 2007)

Interestingly, opponents tried to appropriate the metaphor of the contract in order to

explain the presence of the public poor, by appealing to a social contract that had been bro-

ken by neoliberal retrenchment. These arguments, however, were easily brushed aside by

proponents. This entailed at least twomoves. First, a slippery slope argument (connecting,

perhaps, with a ‘BrokenWindows’ logic) was often invoked, where the boundary between

order and social breakdown was threatened:5 ‘It is a small stretch to go from panhandling

to begging to pick-pocketing and, finally, to robbery and violence’ (Reiss, 2003: A9).

Second, this accountwas supplementedbyan argument that a rights-based contract hadbeen

distorted by a minority and that rights needed to be rebalanced (the bad guys, put bluntly,

have all the rights). What was needed is to level the playing field, so individuals could

encounter each other equitably. ‘Special privileges’ should not be given ‘to those that areould











. . . what we’re doing is we’re creating a level playing field, a set of expected norms and

behaviours that says we can all come into this place and we’re all expected to, you know,

not stab each other, not steal from each other. (Neighbourhood group representative,

interview, Vancouver, 11 June 2007)

But I do believe that the streets and public spaces belong to all of us. I really do. And that’s –

the most important thing is to understand that everybody has a right to public space; there-

fore, everybody has a responsibility for their behaviour in that public space. But we have to





Anti-SST arguments thus seem easily trumped by SST rights-talk, predicated on the

bounded, mobile self. On two occasions during Legislative debate, the BC Attorney-

General goaded his opposition on this point:

This debate is about whether we should step forward and say yes, there is certain behaviour
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