


This study examines the increased prominence of religion in the

Egyptian legal system. I first trace the early development of the

Egyptian legal system and the legal profession through the first half of

the 20th-century, attributing the emergence of a secular system of law

to the state-building project and the exigencies of trade and commerce.

Next, I focus on the transformation of the legal profession from its

liberal-elite orientation for most of the 20th-century to one with far

less ideological and class coherence. Finally, I examine the strategies





close relationship between prominent lawyers and the nationalist cause

further served to boost the prestige of the profession.

Throughout the inter-war period, the legal profession became an

important political force in and of itself. The Lawyers’ Syndicate, estab-

lished in 1912, became a focal point for national debates, as did its pro-

fessional publication, al-Muhamah. Although it would be misleading to



deteriorated quickly and the overproduction of lawyers, already a problem

by mid-century, was exacerbated enormously.6 Adding to the overproduc-

tion of lawyers from Cairo University was the addition of new faculties of



with Engineering, Pharmacy, Medicine, Economics and Political Science,

the Sciences, Commerce, and Architecture. In fact, the Faculty of Law

ranked lower than every other faculty, with the exception of Fine Arts

(Fig. 1).

The position of the Faculty of Law at Cairo University was further

undermined with the establishment of a separate Faculty of Economics

and Political Science in 1960. The best students entering the law

faculty now had more attractive options, and Economics and Political

Science quickly displaced the legal field as the avenue through which

young Egyptians sought careers in government. Finally, the further pro-

liferation of faculties of law at the new Mansoura University (1974),

Zagaziq University (1974), Assiut University (1975), Helwan

University (1975), Tanta University (1981), and other public universities

exacerbated these trends.7

By 1980, the minimum entrance scores required by the Ministry of

Education had fallen even lower relative to other disciplines. Out of 10

faculties, the Faculty of Law ranked dead last in terms of the rigor of

its entrance requirements (Fig. 2). The minimum score had fallen to

half of what was required for entrance to most other faculties. The pro-

fession that once attracted the best and the brightest of Egyptian youth

was now the field of last resort.

The rapid proliferation of universities across the country, free tuition,

and lax entry standards for law in particular produced a dramatic increase

FIGURE 1. Minimum entrance scores for various faculties at Cairo

University and Alexandria University, 1960. Source: al-Ahram, 10 September

1960.
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in the number of new law graduates beginning in the 1970s (Fig. 3). The

overproduction of lawyers sent the profession into a downward spiral. As

more lawyers entered the workforce, the wages of their colleagues stea-

dily deteriorated; the more that wages stagnated, the less elite the stand-

ing of the profession. Many of the brightest of students who once flocked

to the Faculty of Law now pursued engineering, medicine, and economics

and political science. The legal profession began to pull from a different

socio-economic profile than it had in the early 20th century. The legal

FIGURE 3. Egyptian Law School Graduates by Year, 1948–1996. Source: Arab

Republic of Egypt. 1960–1988. Statistical Yearbook of the Arab Republic of

Egypt. Cairo: Central Agency for Public Mobilization and Statistics.

FIGURE 2. Minimum entrance scores for various faculties at Cairo University

and Alexandria University, 1980. Sources: al-Ahram, 19 August 1980; 5

September 1980; 21 September 1980.
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profession would henceforth have far less ideological and class







1980 amendment to the Constitution, it would “lead to contradictions and

confusion in the judicial process in a manner that would threaten stab-

ility” (al-Mahkama al-Dusturiyya al-‘Ulia, Vol. 3, 223). The SCC con-

cluded that the legislature must be given the opportunity to review all

laws and bring them into conformity with the shari‘a over time. In the

interim, the amended Article 2 of the Constitution would not have retro-

active effect and instead would be applied only to laws that were issued

after the 1980 amendment that had made Islamic law the principal source

of legislation.



values . . . and public manners within the limits of the law. The State is

committed to abiding by these principles and promoting them.” The

plaintiff demanded not only that the laws be struck down and that the

state actively confiscate alcohol and gambling paraphernalia but he also

demanded that the state build mosques in the place of nightclubs through-

out the country as moral compensation to the people. The presiding

judge on the civil court agreed with the applicant’s constitutional claim

and advanced the challenge on to the SCC, where the petition was

soundly rejected on the grounds that the plaintiff did not have a direct

interest in the case (Case 3, Judicial Year 12). It is likely that the peti-

tioners launched this case fully aware that it would be rejected by the

Court, but the case itself gave Islamists an opportunity to highlight

what they contended was a yawning gap between government rhetoric

and practice.

Perhaps the most interesting petitions dealing with Article 2 were not

those that were initiated by litigants bringing disputes to court, but

rather those cases brought by lower court judges themselves, using

their power to refer questionable laws to the SCC for judicial review

on their own initiative. For example, in presiding over a case concerning

drinking in public in 1982, the judge of a Cairo criminal court decided

to suspend the proceedings and petition the SCC to review the consti-

tutionality of law 63/1976 on the consumption of alcohol (Case 61,

Judicial Year 4). It was the judge’s opinion that law 63/1976 did not

conform to the requirements of Islamic law because it mandated

prison time rather than lashings as the punishment for drinking in

public.21

In a similar case, a primary court judge suspended a trial concerning

prostitution to request that the SCC evaluate the constitutionality of law

10/1961(Case 89, Judicial Year 12). It was the judge’s opinion that this

law, which punished prostitution, did not conform to the requirements

of Islamic law and therefore did not conform to Article 2 of the

Constitution. The judge argued that in Islamic law the crime of adultery

is to be punished by stoning if the adulterers are married and by lashings

if the adulterers are unmarried, whereas law 10/1961 only provided for a

prison sentence.22

Again, the surprising aspect of the examples just cited is that these

constitutional challenges were initiated by lower court judges them-

selves. Dozens of similar challenges to a variety of laws highlight

broader tensions within the Egyptian legal establishment. Some lower

court judges were sympathetic to Islamist challenges, but Islamist
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litigation made little headway once constitutional petitions reached

the SCC.

These schisms in the Egyptian legal community also came to a head

most visibly in the Lawyers’ Syndicate elections of 1992. Already,

Islamist candidates had won a controlling majority on the boards of direc-

tors in the Doctors’ Syndicate (1986), the Engineers’ Syndicate (1987),

and the Pharmacists’ Syndicate (1990). But when Islamist candidates



ruled that the ministerial decree did not interfere with any fundamental

requirement of Islam (Case 8, Judicial Year 17).



committees, Islamist lawyers launched a case against Abu Zayd in a Giza

Court of First Instance, accusing him of apostasy and demanding, there-

fore, that the court annul Abu Zayd’s marriage to his wife.28

The case was unusual because the lawyers did not have a direct interest

in the case, and therefore lacked the legal standing that is typically

required.29 The plaintiffs argued that they should be afforded standing

on the basis of hisba, a concept in Islamic jurisprudence that allows

for individuals to initiate cases in some circumstances related to the

“rights of God” for the common good, without direct interest in the

case at hand.30

The Court rejected the claim. But upon appeal the lawyers won a stun-

ning victory against Abu Zayd. The ruling was as surprising for its prac-

tical effect as for what it could mean in other hisba petitions that lawyers

were eager to bring to court under the same procedural rational. In its

verdict, the Cairo Court of Appeal concluded that:

What [Abu Zayd] had written contravenes not only religion, but also the

Constitution of the Arab Republic of Egypt. Its Article 2 states that

Islam is the religion of the State . . . . Thus, an attack on the [foundation

of Islam] is an attack against the State which is founded upon it. He

also contravenes Article 9 of the constitution that states that the family

is the basis of society, and its basis is religion. . .

The Court went further, advising Egyptians to bring forth more hisba

cases, going so far as describing it as a duty incumbent on all Muslims.

Hisba, according to the Court and the Islamic scholars, is for God, and is for

the regulation of good and the prevention of evil, and is therefore a necessary

practice for all Muslims. It is the duty of all, and all Muslims should practice

it by going to the court to file suits, or to provide testimony.31

The case quickly attracted international media attention. The Court of

Cassation (Mahkamat al-Naqd), Egypt’s highest appellate court in the

civil court hierarchy, considered the legal issues at stake. To the surprise

of many, the Court of Cassation affirmed the Cairo Court of Appeals the

following year. Abu Zayd was deemed an apostate.32 It was the first

ruling of its kind in an Egyptian court and a major victory for radical

Islamists.

Encouraged by the Abu Zayd case, Islamist lawyers initiated more

hisba lawsuits. A total of 134 cases were initiated between 1995 and

1998 against a variety of public personalities such as Nobel award
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winning author Najib Mahfuz, the prominent actress, Yusra, and

well-known film director, Yusif Shahin (Bayat 2007, 172; Bernard-

Maugiron 1999). Although the hisba lawsuits stoked considerable con-

sternation among secularists from 1993 to 1998, none of the cases had

such profound impact as the lawsuit against Abu Zayd.

Recognizing the considerable social and political havoc that these law-

suits were creating, the government intervened in 1998 and issued legis-

lation preventing individuals from initiating hisba petitions directly in

court. Henceforth, citizens could only make appeals to the public prose-

cutor’s office, which would then decide whether to prosecute the case. By

monopolizing this legal innovation, the government may have precluded

the emergence of further controversial cases, but it also placed the burden

of moral policing on the state itself.

Our final case for consideration comes from Egypt’s Majlis al-Dawla

(the State Council), which sits atop the hierarchy of the administrative



in earlier portions of this study. In other words, the granting of censorship

rights to al-Azhar relieved the Ministry of Culture of the duty of deliber-

ating on the “Islamic question.” However, the 1961 nationalization of al-

Azhar essentially incorporated the institution as an arm of the state.

Moreover, the government was charged, through the Majlis al-Dawla

ruling, with enforcing the decisions of al-Azhar’s censorship committee.

This was hardly an easy way for the government to extract itself from the

messy business of regulating issues of religion and public policy.

ASSESSING THE IMPACT OF ISLAMIST LITIGATION





lawsuits provide ample fodder for Islamist leaning newspapers like al-

Sha‘ab to claim that the government has failed to put its stated commit-

ment to Islamic law into concrete action.

NOTES

1. Prior to the establishment of the National Courts in 1884, the Shari‘a Courts could claim to be
the courts of general jurisdiction, although in practice their de facto influence was always circum-
scribed. The decree of 1897 formally restricted their jurisdiction to matters of personal status.
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